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PREFACE

THE following Thesis was originally written in German,
and presented to the University of Leipzig according to
the rule requiring that such a dissertation shall be pre-
sented and accepted before the candidate 1s allowed to
proceed to the examination prescribed for the degree of
Doctor of Philosophy. The work gave every satisfaction
to the examiners, and Wwas marked ‘° Admodum
Laudabili.”

Subsequently a section of the work was published
in a series of Semitic Studies (Leipziger Semitistische
Studien, ii, 6) under the title, ““ Das Familien,—Sklaven,
—und Erbrecht im Qoran’’ (Leipzig: J. C. Hinrichs’sche
Buchhandlung, 19o8). In translating the whole Thesis
into English the author took pains to examine 1t care-
fully, correcting and supplementing it wherever he deemed
this possible or desirable in the light of further knowledge.

The publication of the work has been greatly delayed
through the outbreak of the Great War, and the con-
sequent enhanced cost of production. The upheaval
caused by the war in Muhammedan (as well as in Chris-
tian) countries has undoubtedly changed somc customs
dealt with in this treatise, as, for instance, the one relating
to marriage, a law having been lately passed in Turkey
with the object of abolishing polygamy. DBut this does
not affect the author’s plan, which was to set out in a
systematic manner the teaching of Muhammed himself as
given in his book, tracing his enactments where possible
to their sources: and the changes we notice are to be
regarded as the result of that evolution which time and

Vil
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its vicissitudes produce in the social and religious customs
of all peopies.

My indebtedness to the late Dr. T. Witton Davies,
Bangor, I express in the dedication. My warmest thanks
are also due to Drs. August Fischer and Heinrich Zimmern,
Leipzig, and this 1 endeavour to show in my devotion to

studies which are so ncar to their hearts, and which
they have done so much to promote.

RoBT. ROBERTS.
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THE SOCIAL LAWS OF THE
QORAN

INTRODUCTION

In the whole history of the human race it would be
difficult to find a character that possesses such different
olements as that of the founder of Islam. Whilst admiring
his many noble qualities, his uprightness, his simplicity,
his unselfishness, and his affability, qualities which
undoubtedly accounted more or less for the success of
his mission; yet one is constantly brought face to face
with facts, and reminded of enactments and of fictitious
revelations which must make the task of his defenders
against those who stamp him as an impious impostor
- most difficult one. Such is the man whose social system
we have in this treatise to consider.

And what is true of the man, is equally true of his
system (if, indeed, we may speak of a system). And
naturally so. His strength and his weakness are reflected
0 his laws.  That he did much to abolish unjust practices
and cruel customs, and so to better the condition of the
poor and the oppressed, and to secure to widows and
orphans their just rights, no onc can deny. On the
other hand, we find side by side with these beneficent
enactments, others which, owing especially to their
stereotyped character, must, we believe, sooner or later
prove the undoing of Islam.

In the following pages we shall consider the social
laws of Islaim as they are given in the Qoran, with regard
to their character, and, as far as possible and desirable,
as to their sources. In some cases it will be necessary,

e m —




2  THE SOCIAL LAWS OF THE QORAN

or at any rate well, to refer more fully to the works of
the different Muhammedan schools, as, for instance, in
the case of theft, which Muhammed has dismissed with
one short reference. But in general we shall confine
ourselves to the simple teaching of the Qoran itself.

As regards the sources of these Muslim laws, several
things must be borne in mind. Much has been written
on Muhammed’s debt to Judaism, perhaps too much.?
That the prophet could have borrowed from Judaism,
and, in fact, has done so very freely, has already been
clearly shown by Geiger.? But, on the other hand, 1t
must not be thought that mere resemblance is in every
case a proof of borrowing. There may be strong pre-
sumption; but that is all that can be said. There are
many customs which are common to all Eastern nations,
and cannot be traced to the code of any particular people;
while other customs again obtain among most primitive
people, whether of East or West, as, for instance, that
of retaliation. We must also find out in what forms
these customs existed among the Arabs of pre-Islamic
times. For Muhammed appeared as a social reformer
no less than as the founder of a religion. And so the
direction which his reforms took was naturally determined
by the character of the practices which obtained in
Arabia at the time of his appearance.

Further, some measure of originality must certainly
be allowed to Muhammed himself. The founder of
Islim is often charged with the want of originality, and,
no doubt, the charge is to some extent well-founded.
But the fact that the laws of the Qoran show a marked
resemblance to many of those found in the Old Testament
and Talmudic literature should not prevent us from

giving him the credit for original enactments when we

1 See E. Deutsch’'s lecture on Isldm in his ‘‘ Literary Remains "’;
also R. Bosworth Smith, ‘* Mohammed and Mohammedanism,"”

§ 3.
' In ** Was hat Mohammed aus dem Judenthume aufgenommen?

Bonn, 1833. Cf. also Fleischer, ** Das Arabische " in Geiger's ** Preis-
schrift, Kl. Schriften' 1I. 107 fi.

l
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INTRODUCTION 3

meet with them. And that such enactments are found
-1 the social system of Islam will be clearly seen from
the following pages.?
We have said that the character of Muhammed'’s
eforms was determined by the customs of his own time.
It will be well, therefore, to say a few words here on the
constitution of Arabic society. |
The Arabs were divided into two classes, namely, those |
who dwelt in the desert, and those who dwelt 1n towns
and villages. The former were nomads, inhabiting a part
of the Higiz, and especially the Nagd, and roaming
bout from place to place within their territory, in order
to secure the best pasturage for their camels, sheep,
horses, etc. They preserved almost intact the manners,
customs, and primeval simplicity of the early patriarchs,
dwelling in their tents of hair or woollen cloth. The other
class, those of the towns, were much more advanced 1n
civilization.2 They were occupied 1In agriculture and
trade: and their caravans set out regularly in summer
and winter either for Palestine and the chief towns of
Syria, or for south Arabia.?
These two chief groups were again divided into a
number of smaller groups. W. R. Smith says: ¢« “The
Arabs throughout the peninsula formed a multitude of
local groups, held together within themselves not by any
| elaborate political organisation but by a traditional
sentiment of unity, which they believed or feigned to be
a unity of blood, and by the recognition and exercise of
certain mutual obligations and social duties and rights.

1 See E. H. Palmer, “ The Qur'an " (= The Sacred Books of the
East,” ed. by F. Max Muller, vols. vi and ix), part i., Introd. liii {.

' [t is becoming more and more clear (says Prof. Fischer) that the
Bedouins also in certain parts of pre-Islamic Arabia, especially in the
Napd and Higiz, as well as in the northern borderlands, possessed a
higher culture than is commonly attributed to them. En in the
Sahara of the present day are some tribes which are not without some

education. He also refers to the Singit in Adrar as well as the e

and says that in Marocco not only the men but also many of the women
and children are able to read and write.

' See Siira, chap. 106, and the commentaries thereon.

¢ * Kinship and Marnage in Early Arabia,” new ed., p. 1 fl.

Wi ol e e e F -
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+ THE SOCIAL LAWS OF THE QORAN 1

. . . According to the theory of the Arab gecnealogists
the groups were all patriarchal tribes, formed by sub-
division of an original stock, on the system of kinship
through male descents. A tribe was but a larger family ;
the tribal name was the name, or nickname, of the
common ancestor. . . . Between a nation, a tribe, a sept
or sub-tribe, and a family there is no difference, on this
theory, except in size and distance from the common ‘i

f

“

e =

T

ancestor.”
The two most important social groups were the tnbe
and the clan, that is, the largest and the smallest divisions,
with other divisions of less importance between them. _
These two divisions formed likewise the two poles of the |
system. The tribe comprised all those families which
regularly wandered about together at certain times of }
the year. In their wanderings they would spread out 1
over a pretty large area, some members being often a |
good distance from the others. A tribe consisted of ‘
about one thousand souls; a larger number would be too 2 -
|

great for the pasture as well as for wandering together,
and consequently would have to divide itself again.
The clan, again, consisted of those families who were
most nearly related by blood to each other. These
always had their tents pitched quite close together in [
the same quarter.! Each clan had its own chief; and
there was also a chief at_the head of the whole tribe.
The position held by these chiefs rested upon the iree
acknowledgment of their fitness for the post by reason
of their personal character and their wealth. e
Whatever may have been the origin of these groups,
the bond of union was of the strongest character. If a
man was guilty of homicide within his own group, the
~ct was murder, and his nearest relatives did not attempt
to protect him from the consequences. But when the
murdered man belonged to another group, the whole
group to which the slayer belonged stood by him, and

1 See Wellbausen, “ Ein Gemeinwesen ohne obrigkeit,” p. 2 fl.

Marfat.com
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that even when the two groups, that of the murderer
.nd that of the murdered, were closely related.

Such was the case also as regards blood-revenge.
While the duty of securing blood-revenge fell especially
upon those who were most nearly related to the slain,
that is, the next of kin,* yet it was regarded as something
which concerned the group as a whole. In the case of
murder, the next of kin could accept or refuse money
compensation ; and whatever his decision might be, the
whole group stood by him, so that when a settlement 1n
this wise was not arrived at, 1t was always a case of the
whole group of the slain against the whole group of the
slayer.

As we have already remarked, each tribe had its chief.
His position, founded upon descent, depended for its
maintenance on his personal qualities. The position of
a chief was by no means an e€asy onc. He had some
authority, it is true, but it was very limited, while the
duties connected with the post were many and important.
“ Das Wort noblesse oblige ist bei den Arabern keine blosse
Redensart, sondern volle Wahrheit.” 2 The chief must
be fearless and generous. His tent must be so pitched
in the camp that it should be the first that the enemy
attacks, and also the first that the wayward stranger
sets his eyes upon. In war he must be ready to give
his blood, in peace his goods. At night a fire must, if
possible, be kindled near his tent, to guide the wanderer
of the desert to it, where he might find shelter.? He 1s
expected to support the widows and the orphans within
the tribe, to feed the hungry, and to help the debtor to
pay his debts.

But the Arab of the desert had faults as great and as

' Cf. 2 Sam, xiv, 7 fI.; also the word lj:_-!j in the Old Testament.
t Wellhausen, ** Ein Gemeinwesen ohne obrigkeit,” p. 7.

d o » - - ” - s @ it
' o=l Lo Yy 0 g, ._.,;JU :U ekl (.J And not one of
- - ® . <
our fires was extinguished before a wandecrer, neither was a guest
among the guests reproved.”’—'* Samau‘al b. ‘AdijA " (see Wright's
'* Reading-Book,"’ p. 187, 1).

. e - - : ..
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6 THE SOCIAL LAWS OF THE QORAN

many as his virtues. He was given to robbery, was
cruel and superstitious, and of the inhuman customs,
which were practised down to Muhammed’s time, we

learn in old Arabic poetry as well as in the Qorédn itself.
Also the treatment of the defenceless, that is, of widows

and orphans, was cruel and unjust in the extreme.

Before proceeding to the consideration of the several
laws, a word may be said here as regards the quotations
found in the work. As to the Qordn, while I naturally
always had before me the Arabic text as can easily be
seen, I also consulted the translations of Palmer, Rodwell,
and Sale, and occasionally that of Ullmann (Bielefeld
and Leipzig, 1897) and Kasimirski (Paris, 1844). I had
also by me the well-known work of Sprenger, ™ Das
I.eben und die Lehre des Mohammad.” The work of
Palmer is certainly the best English translation we possess.
That of Sale, on the whole, gives the sense of the original
well, but is often too periphrastic. My quotations from
the code of Hammurabi are taken for the most part
from the German translation of Winckler (Leipzig, 1904).
I also consulted those of Harper (Chicago, 1904), Johns
(Cambridge, 1903), D. H. Miiller (Vienna, 1903) and
Kohler-Peiser (Leipzig, 1904). As regards the Old Testa-
ment, I regularly consulted the translation of Kautzsch
(Freiburg and Leipzig, 1896), always, however, keeping
before me the Hebrew text itself.

Marfat.com
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A. LAWS CONCERNING MARITAL RELATIONS

I. MARRIAGE

1. The number of legitimate wives

AmoNG many Eastern nations polygamy 1s a recognized
practice, and it appears that Muhammed found no reason
why he should abolish the existing custom among the
Arabs. As to the number of lawful wives which a Mushim

< allowed to marry, we find only one reference in the
Qoran, namely 1n Sura 4, 3.

“ If ye fear that ye cannot act with equity towards
orphans, take in marriage of such women as please
you two or three or four. But if ye fear that ye

cannot act equitably (towards so many), marry one
only, or the slaves which ye shall have acquired.”

Although one cannot say that the above words as to
the number of wives allowed are very clear, especially
having regard to the fact that it is the only reference
made to the matter in the Qoran, still, it is the general
opinion of Muhammedan scholars that a believer may
marry four wives, .nd no more, but that there 1S NO
restriction whatever as to the number of concubines
which a man may have. Certain scholars of the Shi‘a
maintain, however, that besides four wives permanently
married, a man may contract several temporary marriages.
But the Sunnites and the Mu'tazilites regard such a
practice as immoral.?

In the Durrat al-gawwas of Hariri (A.D. 1054-1122)
Thorbecke's ed. uf, we find the f{ollowing tradition :

" Sgt'i Syed Ameer Ali, " The Personal Law of the Mahommedans,"’
P- 2401.

7




8 THE SOCIAL LAWS OF THE QORAN

‘“ The prophet said to Gailin, when he became a Muslim,
and there were to him ten wives, Choose four of these,
and separate thyself from the rest.” 1

This is but one of many passages, which, at least ‘
according to tradition,? show in unmistakable terms how

polygamy was sanctioned by Islim’s legislator.

No words can adequately express the great and many
evils of polygamy, bringing, as it does, in its train the :
most degrading consequences to both sexes alike. How- |
cver, in treating of polygamy among the Muslims, we E
must always bear in mind the fact that there 1s a great J
difference between sanctioning and originating or intro-
ducing a system. And in fairness to Muhammed it ]1
must be said that he limited rather than introduced the \
practice among the Arabs. As we have already remarked, |
polygamy was the rule among the Eastern peoples before i
Muhammed's time; and so also among the Arabs; |
Muhammed found it practised with unbounded licence |
from immemorial /)imes. And not only Muhammed |
himself, but also” all his followers were polygamists.

Therefore, in allowing polygamy Muhammed was follow- |
ing the general Arabic custom. Also, the prophet had

before him the precedent of Jewish polygamy. In the :
Old Testament he would find many examples of polygamy :
in the history of the patriarchs, kings and others, and |
that without any express reprehension of a higher power. '
That Muhammed had not himself read the Old Testament
is almost certain; still in an indirect way he was
acquainted with a large part of it.> Perhaps also, as
Sale remarks,? in placing a limit to polygamy, Muhammed
was influenced by the decision of the Jewish doctors, who,

! This report is found also in the biographical works, as, for instance,
in Nawawi’s ** Biogr. Dict.,” ed. by Wistenfeld. :

2 ** Die * Uberlieferung ' spiegelt allerdings, wie namentlich Goldziher
gezeigt hat, mit historischer Treue im allgemeinen nur die Verhaltnisse
wider, wie sie sich erst nach dem Tode des Prnphetén allméhlich in der<
muslimischen Gemecinde herausgestellt haben.”—A. Fischer.

? Sece Geiger, ' Was hat Mohammed aus dem Judenthume auf-
genommen," p. 23 fl. :

¢ Sale, ‘" Koran,"' Prel. Discéursc. § 6.




LAWS CONCERNING MARITAL RELATIONS g

by the way of counsel, limit the number of wives to four,
though their law confines them not to any certain
number.?

[t may well be asked whether Muhammed recognized
the evils of polygamy. We do not think so. At any
rate, other men, standing on a higher plane of civilization
than Muhammed, have failed to recognize them, or else
did not wish to do so. Hallam 2 points out that the
German reformers, even SO late as the sixteenth century,
~dmitted the validity of a second or third marriage
contemporaneously with the first, in default of 1ssue and
other similar causcs. And Schopenhauer three centuries
later praises the Mormons because they have made
converts by throwing off what he terms “* the unnatural
bondage of monogamy.”’ Similar sentiments may be
found in the works of Eduard von Hartmann, who
observes that the natural instinct of man is in favour of
polygamy, and that of woman in favour of monogamy.®
Bearing these things in mind, one nced not be surprised
that Muhammed, an Arab of the seventh century, could
not see the evils of polygamy, and so made no attempt
to abolish 1t.

Moreover, it 1s very questionable whether the prophet
could have abolished polygamy entirely had he wished
to do so. One1is reminded of Solon’s words to the Greeks,

| that his laws were not the best that he could devise, but
| that they were the best they could receive. Great as
was Muhammed'’s influence, Wwe believe that it would
have been absolutely impossible for him to abolish the
custom of polygamy among such a people. What he
could do, he did. If he could not abolish, he could and
did restrict. He enacted, as Stra 4, 3 shows, that no
man should marry more wives than he could adequately
; provide for. And this command is generally observed,

' The Karaites, however, did not recognize the validity of any
limitation. See Syed Amecer Ali, ™ The Personal Law of the Mahom-
medans,” p. 20.
' ** Constitutional Histor of England,” Vol. 1., p. 68. See Appendix 4.
¥ See ** Philosophic des nbewussten,” 3 Aufl,, Berlin, 1871, p. 201.

e e
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ro THE SOCIAL LAWS OF THE QORAN

since one wife is the rule among the poorer classes, nor v
is it by any means confined to these alone.?

2. Concubines . b

In addition to the four legal wives which the Qoran | "
allows to a Muhammedan, he is also permitted to cohabit )
with his female slaves. In this case nothing is said as

to number; they are allowed to him without any restric-
tion whatever. Stra 70, 29 ff. reads :—

— --—-I-.-"—""'.."'-'

“ And those who abstain from the carnal knowledge
of women, other than their wives or those which
their right hands possess; for as to them they
shall be blameless. But whoever coveteth any
women besides these, they are transgressors.’” 2

=
L}
M —

This is a Meccan Sira, and is ascribed by Muir? to the ;
period before the Abyssinian migration. This, then,
would appear to be the first official permission given to
cohabitation with female slaves, and is one of the earliest 1
compromises by which the prophet fitted his system to
the usages and wants of those about him. This per-
mission naturally furnished a strong inducement to his |
followers to fight the battles of Islam, since the women
taken captive in battle would become lawful concubines
to their captors.

These female slaves are usually referred to as “ That
which your right hands possess.” ¢ In the beginning of
Islim they would consist almost entirely of those women
or girls taken in war. But they might also be purchased,
gifted, or in any other way acquired. And as the
passages in the Qorin show, a man may acquire and

1 In a letter to me Mr. J. D. Bryan, Alexandria, says, In‘thc
towns the better class Moslems as a rule have only one wife at a time.
In the country districts they have two or three, seldom four. A wife

is useful to the fellak, and a source of revenue, for she can help iIn
ficld-work, ctc."”

! Sce also Sdras 4, 28; 23, 5: 33, 50, etc. |
3 ** The Corin, Its Composition and Teaching,"” p. 43. i

N AWM R :
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LAWS CONCERNING MARITAL RELATIONS 1x

cohabit with as many as he pleases, and that without
there being any obligations attaching to marriage.

The slave is entirely at the will of her master, and may
be sold again by him at any moment. On the other
hand, it is forbidden by Muslim law to cast out a slave
when she has given birth to a child; ! and if it be a son,
:+ is the rule, at least in some lands, to give the mother
her freedom, following the precedent of Muhammed and
Mary the Copt.?

Although, however, polygamy 1Is sanctioned, and
cohabitation with female slaves without any restriction
allowed by the Qordn, one must not think that advantage
of this degrading practice is taken by the generality of
Muslims. As we have already seen, among the poorer
classes especially one wife is the rule. As regards poly-
gamy in India, for Instance, Syed Ameer Ali says:?
“ A custom has grown up in that country, which 1S
largely followed by all classes of the community, of
drawing up a marriage deed containing a formal renun-
ciation on the part of the future husband of any right or |
semblance of right which he might possess or claim to |
possess to contract a second marriage during the existence |
of the first. This custom serves as a most efficacious |
check upon the growth and perpetuation of the institution
of polygamy. In India more than ninety-five per cent.
of Mahommedans are at the present moment, either by
conviction or necessity, monogamists.” The author
further refers to the statement of Colonel Macgregor that
in Persia only two per cent. of the population enjoy the
questionable luxury of plurality of wives.

3. Impediments to Marriage

Having considered the question as to how many wives
or concubines a Muslim is allowed to take to himself,

! The legal term for such a slave 1S _ﬁ}\ "'.11 On the death of her

\ master, a !yl ﬁ, together with her children, become {ree.

! ' Cf. Lane, ** Modern Egyptians,’” p. 116, and Muir, * The Cordn,"”
\ p- 58. ? ** The Personal Law of the Mahommedans,” p. 29.

e R . S -
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12 THE SOCIAL LAWS OF THE QORAN

we have next to ask whom, according to the Qoran, 1t
is lawful to him to marry; that is, how far (a) Blood-

relationship, and (b) Religion is a bar to marriage among

the Muhammedans.

(a) Blood-relationship, or Consanguinity.—Among the
ancients generally the marriage laws and customs werc
very lax. With the Egyptians it was lawful to marry
sisters and half-sisters. Among the Persians marriage
was allowed with a mother, daughter, and sister. And
the same is said to have been the case among the Medians, ‘
Indians, Ethiopians,_as well as the Assyrians.! On the
other hand, the Greeks and Romans abhorred such
marriages. Among the Athenians and Spartans mar-
riages with half-sisters only were allowed. * The profane
lawgivers of Rome,” says Gibbon,? *“ were never tempted
by interest or superstition to multiply the forbidden
degrees; but they inflexibly condemned the marriage of
sisters and brothers, hesitated whether first cousins should
be touched by the same interdict, revered the parental
character of aunts and uncles, and treated affinity and
adoption as a just imitation of the ties of blood.”

The Arabs before the time of Muhammed were in this
respect very strict, and would not allow of a marnage
with a mother, daughter, or aunt, maternal or paternal,
or with two sisters at the same time. The only cases on
record of marriage between brothers and sisters among
the Arabs are among the inhabitants of Mirbat, referred
to by Seetzen.? But W. R. Smith ¢ thinks that Seetzen
means marriage between men and their half-sisters. We
will now see what the Qoran itself says on the subject.

Siira 4, 26 ff. * Marry not women whom your fathers
have married: for this is a shame and hateful,
and an evil way. Though what 1s past may be
allowed.5 Forbidden to you are your mothers,

1 See Keil on Lev., chap. 18. ' " Roman Empire,”” Vol. 3, p. 230. “

3 See Keil, Lev., chap. 18. ¢ ** Kinship and Marriage,” p. 192.
' What took Placc in the Time of Ignorance, previous to the revela-
tion of the Qoran, would be forgiven to them.
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and your daughters, and your sisters, and your
aunts, both on the father and mother’s side, and
your nieces on the brother and sister’s side, and
your foster-mothers, and your foster-sisters, and
the mothers of your wives, and your step-daughters,
who are your wards, born of such wives to whom
you have gone in ; but if ye have not gone in unto
them, it shall be no sin in you (to marry them) ;
~nd the wives of your sons who proceed out of
your loins. And ye may not have two sisters at
‘he same time, except where it 1s already done,
Verily God is indulgent and graceful. Forbidden
to you also are married women,! except those
whom your right hands possess. This is the law
of God for you; whatever 1s besides this is allowed

to you.”

From these verses we see that Muhammed forbids
the marriage of a person with the following relations,
(a) mother,? () daughter,? (c) sister, (d) aunt, (¢) niece,
(f) foster-mother, (¢) foster-sister, (h) mother-in-law,
(1) step-daughter (conditionally), (7) daughter-in-law,
(k) two sisters at the same time.

Sara 24, 31. ** Say to the believing women that they
refrain their looks, and observe continence, and
that they display not their ornaments,’ except
what must of necessity appear; and that they
draw their veils over their bosoms, and display
Sot their ornaments, except to their husbands, or
their fathers, or their husbands’ fathers, or their
sons, or their husbands’ sons, or their brothers,

1 L2, The meaning of this expression 1s by no means
clear. It may be taken to mcan originally, ** A woman who through
marriage guards herself against temptation, seduction, ctc. It
includes, on the one hand, the idea of marriage, and on the other that
of chastity. In law muwhsan, so far as it has to do with marnage,
signifies those men and women who are of full age, in the full possession
of their mental faculties, arc free, and have practised cohabitation in
a legal marriage. Sce Snouck Hurgronje's discussion of Sachau’s
Muh . Recht. in the ** ZDMG.,"” 53. p. 101 fl. Also the Qordn Com-
mentaries and Lexicons.

' And her ascendants.

¥ And her descendants.

¢ That is, their bodily charms,
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or their brothers’ sons, or their sisters’ sons, or
their women, or their female slaves,” etc.?

It will be seen that these prohibitions agree in general
with those set down in the Old Testament.? We notice,
however, that whereas marriage with a niece is allowed
in the Old Testament, it is forbidden by Muhammed.
Also, we see that those whom Muhammed permits to see
their near relations unveiled are precisely those to whom
intermarriage 1s forbidden by the Hebrew lawgivers.
That Muhammed was acquainted with these Old Testa-
ment laws, though perhaps only indirectly, no one can
deny.

As regards the punishment for the transgressions of
these laws, 1t will be seen that in the Old Testament
disregard of these prohibitions is threatened with the
most severe penalties. In the Qordn, on the other hand,
nothing is said as to punishment. It is true that such
marriages as are referred to by Muhammed are regarded
by him as an uncleanness, an abomination, and an evil
way. DBut beyond saying this, he does not go.

(b) Religion.—We notice here that the prophet makes
a clear distinction between a marriage with a Jew or
Christian and a marriage with an unbeliever. As regards
the first, we read as follows in Sira 5, 7 :(—

‘“ This day it is permitted to you . . . to marry virtuous
women who are believers, and also virtuous women
of those who have been given the Scriptures
before you, when you have provided for them their

dower, living chastely with them without fornica-
tion, and not taking concubines.”

The expression ‘‘ those who have been given the
Scriptures before you " evidently denotes the Jews and
Christians, of whom the prophet frequently speaks in the

1 See also Stra 33, 37, where marriage is allowed with the divorced
wife of an adopted son, which was forbidden in the Time of Ignorance;
the reason being that an adopted son is no longer regarded as a natural
son. Cf. W. Rob. Smith, ** Kinship and Marrnage,”” p. 52.

' Cf. Lev. 18, 61 and 20, 17 ff. Also Art.* Marriage,” in Hastings’
'* Dict. of the Bible,’* Vol. 3, p. 262 fi.
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Qorin as ** the people of the book ™ (L0 Jal). Ttis to
be observed that Muhammed does not demand that these
_]Ewish_ and Christian women, whom a believer takes
) marriage, should adopt the religion of Islam, but allows
them to retain their own religion,!

In Sara 60, 10 Muhammed deals with the question
whether his followers should marry believing women
whose husbands are unbelievers, when the former flee
to the Muhammedans. The verse reads :—

O ye Believers, when believing women come over to
you as refugees, try them.2 God best knoweth
their faith. And if ye also have ascertained that
they are true believers, send them not back to the
unbelievers: they are not lawful for them, nor are
the unbelievers lawful for these women. But
return to their husbands what they have spent
(for their dowers); and it shall be no crime 1n you
that ye marry them, provided ye give them their
dowers.”’

We have here one of the conditions of the Treaty of
Hudaibiya (a.D. 628).3 According to the terms of this
treaty there was to be a general restoring of whatever
had come into the possession of either party. Therefore,
the Muhammedans were allowed to retain the women
who had come over to them, provided they returned their
dower. Having done this, they were free to marry them,
without even their being previously divorced by their
husbands. The mere fact that the husband was an
unbeliever gave a Muhammedan the right to marry the
woman.

On the other hand, the prophet continues in this Stra :—

“ But retain not any right in the unbelieving
women, but demand back what ye have spent

! It is known that Muhammed himself took to wife a Jewess, Safiyyah,
and another, Raithanah, as his concubine, without, as far as we can
pather, demanding that they should immediately renounce their own
religion.  But see Margoliouth, " Mohammed,” p. 360 f.

* That is, whether they really flee to you on account of your religion,
and not from an impure motive.

3 Sce Noldeke, '* Geschichte des Qordns,” p. 163.

arfat.com




16 THE SOCIAL LAWS OF THE QORAN

(for their dowers), and let them demand back
what they have spent. . .. And when wives
escape from you to the unbelievers, and ye succeed
in turn,! then give those whose wives have gone

away the like of what they have spent (for their
dowers).”

(c) A Man and his Female Slaves.—The owner of a
female slave may either take her to wife or as a concubine,
even when her husband is still alive, and no divorce has
taken place. Sira 4, 28 reads :—

“ Forbidden to you also are virtuous (married) women,’
except those whom your right hands possess.”

According to these words it is not permissible to marry a
free married woman, as long as no lawful divorce has
taken place (except in the case referred to in the Treaty
of Hudaibiya). On the other hand, one may take to wife
2 married female slave (taken in war, etc.), or take her for
a concubine, even when her husband is alive, and has not
divorced her. Abu Hanifa, however, holds it to_ be
unlawful to marry those female slaves who together with
their husbands have been taken captive.® Also, according
to Muhammedan law, a man cannot marry his own slave
without having previously set her free. And this holds
good also in the case of a woman in relation to a male
slave. Further, the marriage of a_free person with a
female slave who belongs to another, is dissolved, as
soon as he himself becomes her owner, and cannot be
renewed except by emancipation, and a regular legal
contract.?

As regards marriage with female slaves we may compare
Deut. 21, 10 ff. The author here, however, says nothing
as to the treatment of female slaves who are married when
taken captive. And as, according to Deut. a man must

1 See note in Sale's ** Koran," ad. loc.

! See note, p. 13.

} Sce Baidawi on above words.

¢ Lane, ‘‘ Modern Egyptians,” chap. 3, p. 116.

e J-l-‘-“-‘ =
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wait a certain period, that is, one full month, before he
takes his captive to wife, so also, according to Muhamme-
dan law, must a Muslim allow a certain time to pass after
acquiring a female slave before taking her as his concu-

bine.?

4. Marriage with Unchaste Persons

On this matter we quote the following words from
Cfira 24, 3.:—

“ The adulterer shall not marry other than an adulteress
or an idolatress; and an adulteress shall nct marry
other than an adulterer or an idolater Such
marriages are forbidden to the believers.”

Some maintain that this command refers only to the
poorer Muhdgiran, who would marry the unchaste women
of the unbelievers, in order that they might earn money
by means of them. Others, however, hold the command
to be of universal application. But all are agreed that
the command has been abrogated by the words, ‘* Marry
those among you who are single (Sura 24, 32).2 We may
also compare the following words in verse 26 of the same
Sura : :

“ Bad women for bad men, and bad men for bad women ;
virtuous women for virtuous men, and virtuous
men for virtuous women.”’

f To the word »_3' fem. 3! which we translate

“bad "’ Lane ? gives the meanings, * bad, corrupt, hated,
abominable ”: and he says further: ‘It 1s applied
to objects of the senses and to those of the intellect; to
sustenance or victuals, and to offspring, and men . . . and
you apply this epithet to adultery or fornication.”” That
the word in the above quotation refers to adultery or

a ' 1t is generally one to three months. See Lane as above, also
Sachau, ** Muh. Recht nach Schafiitischer Lehre,” § 17, 87 fl. The

A usual legal term for this is »| =M,

I ¥ W W &
| . See the commentaries of Baidawi and Galilain,
Lexicon.,

- i e W
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18 THE SOCIAL LAWS OF THE QORAN

fornication is clear from the connection, where the

prophet deals with those who accuse virtuous women of
fornication. The matter arose in connection with the

suspicion concerning Ayeshah occasioned by her sudden
return from the expedition against Mustaliq.!

Although nothing on this subject is to be found in the
Old Testament, with the exception of the command con-
cerning the priests; ? still one may say that the whole
spirit of this book is set against such a procedure as 1t 1s

put in Sira 24, 3. Also in Josephus we find the following
words :(—

‘“ No man ought to marry a harlot, whose matrimonial

oblations, arising from the prostitution of her
body, God will not accept.” 3

When we make every allowance for the time in which
Muhammed lived, and especially for the sensuous character
of the people for whom he had to legislate, still his marriage
laws, when placed side by side with those of other legisla-
tors compare very unfavourably. For example, one
would look in vain in the code of Hammurabi ¢ for such
licences as are granted by Muhammed to his followers.
The defenders of -Islim refer triumphantly to-the absence
of prostitutes in Muhammedan countries. But it will
be clearly seen that such a class can very well be wanting
wherz an unbounded licence to cohabit with female
slaves is granted, and where, as we shall show in the

following section, the procuring of a divorce is a mere
matter of form.

II. DIVORCE

The subfect of divorce is one that occupies much space
on the pages of the Qorin ;-and one may say that scarcely
any part of the social system of Islim is so unsatisfactory

1 On this aflair sce Margoliouth, ** Mohammed,"” pp. 340 fi.

' Lev. 21,7, 14 f.: ' They shall not take a woman that is a harlot,
or profane ; neithershall they take a woman put away from her husband ;
{or he is holy unto his God. . . . A widow, or one divorced, or a profanc
woman, an Karlot. these shall he not take,” etc.

' " Antiquities,”’ Bk. IV, chap.’8. ¢ See § 144 fi.

-w’r-’-‘ -
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and condemnable as this. While granting that a law of
divorce was absolutely necessary, that divorce, like
polygamy, was a custom of the Arabs which Muhammed
could not have abolished, still the facility with which a
divorce might be procured cannot, on any ground what-
ever, be justified. In treating this subject we shall

remark upon the following points :—

1. The grounds of divorce.
2. The repetilion of divorce.
3. The treatment of divorced women,

1 The. Grounds of Divorce—If we were considering
the law of divorce as it is found on the statute books of
European countries, we would have to consider the
question as it affects the wife as well as the husband.
But in Islim, at least as far as the teaching of the Qoran
goes, the right of divorce is confined entirely to the
husband, and anything beyond this must be looked for
in the works of the Muhammedan jurists, who, 1t must be
admitted, have to some extent made up for the one-sided
treatment of the subject by the prophct.

We have already referred to the necessity for a law of
divorce in general. With the Arabs, as indeed with
Eastern peoples generally, the need of such a law was
much greater than it is with us, since their social relations
are so very different from ours. This need arises especially
from the separation of the sexes, and in connection with
this the practice among women of wearing the veil.
Formerly it was thought that the use of the veil by women
was first introduced by Muhammed: and for this he has
been much reproached. This, however, was a mistake,
for the veil was used in Arabia long before the time of the
prophet.? However, Muhammed retained 1t as a means
of separation between the sexes. What we have here is
another instance of a man perpetuating rather than

! See esp. Snouck Hurgronje, ** Twee populaire dwalingen ™ (Son-
derabdr. aus den Bijdragen tot de Taal-Land-en Volkenkunde usf. s5¢

Volgr. 1), p. 10 i,

Marfat.com
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introducing a custom. When we now consider this
separation of the sexes, and how thus a man may marry a
woman whom he has never seen, one can easily understand
how such a man may afterwards be anxious to free himself
from his wife, and how also a divorce may be necessary ]
for the happiness of the parties thus joined together,

as well as for the sake of morality and the prevention of
more grievous sins. TFurther, it will be seen that here
also, as in the case of polygamy, the prophet had before
him the precedent of the Old Testament Scriptures, to ‘
which we shall again refer. On the other hand, the !
ereat facility with which a man may divorce his wile;
the fact that any trivial cause is sufficient to secure for
a Muslim his freedom, naturally weakens the marriage

bond, and reduces woman to the most degrading position
in the social scale.!

That a Muhammedan may put away his wife from mere

i
s — I|.-.—----.|——--'l'--""l"—___

dislike, and without assigning any reason whatsoever |

for his action, may be seen from the {following passages.

: 1
Stra 2, 220 {. :(—

 Those who vow to separate themselves from their
wives shall have four months to consider it. If
they recall their vow, God is gracious and merciful.

But if they resolve on a divorce, verily God heareth ‘
and knoweth 1t."”

Also v. 228 1. :— g y
‘ The men stand over them (the women). . . . Ye may i
divorce your wives twice. After that ye must

either retain them with kindness, or put them away

with liberality.” ]

Also v. 237 i—

“ It shall be no crime in you if ye divorce your wives

so long as ye have not consummated the marriage,

nor have settled any dowry on them. But &

1 ** Your remarks about the facility of divorce and its consequences

arc only too true, as a residence. in a Mohammedan country convinces 4%

one.”'—Prof. A. H. Sayce, M.A.,’LL.D.
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provide for them, the rich and the poor according to
his means, in a becoming manner, a compensation.”

Sara 4, 24 :\—

“If ye desire to exchange one wife for another, and
have given one of them a good sum,' make no
deduction from it."”

Although the prophet in these passages speaks against
the showing of inconsiderate haste in the case of divorcing
2 wife, as well as against any harsh treatment of her,
when a man has finally decided on a divorce, still is the
greatest freedom allowed to him. As to the ground of
divorce, not a word is said. We simply read that * the
men stand over the women ’’; and whenever they will, I
have they the right to free themselves from them, without
any other cause than a mere desire to exchange one
wife for another.

It must not be assumed, however, that the Muhamme-
dans in general avail themselves of this fatal facility of
divorce. Sale says? that ‘‘ They are seldom known to
proceed to the extremity of divorce, notwithstanding the
liberty given them, it being reckoned a great disgrace |
<o to do.” On the other hand, Lane, while using words |
much of the same import as the above quoted from Sale,

, in ** The Manners and Customs of the Modern Egyptians,” |
| still shows clearly enough that, in certain parts, at least, '
| this liberty is very fully taken advantage of. He says :—
' There are many men in this country who in the course
of ten years have married as many as twenty, thirty,
or more wives; and women not far advanced in age who
have been wives to a dozen or more men successively.
[ have heard of men who have been in the habit of marrying
a new wife almost every month.” 3 Writing of earlier

I That 1s a ,11::{ (see Lane, Lexicon, under the word). Muhammed

means, "' Be it ever so great.”
3« Koran," Prel, Discourse, chap. 6.

¥ Chap. 6, p. 192. The fact as to the frequency of divorce is also
proved by Snouck Hurgronje in Bk, 2 of his ' Mekka ™

e il e
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times, the same author, in ‘‘ Arabian Society in the
Middle Ages'' (ed. by Stanley Lane-Poole, Chatto and
Windus, 1883), says: ‘‘ It is the opinion of most persons,
I believe, among the more strictly religious, that a man
may not have more than four women, whether they be
wives alone, or concubine slaves alone, or of both classes

together; but the practice of some of the companions
of the Prophet, who cannot be accused of violating his

precepts, affords a strong argument to the contrary.
‘Alee, it is said, was the most devout of the companions;

but he had four wives and seventeen concubines besides,
and married, after F4atimeh (may God be well pleased with
her!), among all that he married and divorced, more than
two hundred women; and sometimes he included four
wives in one contract, and sometimes divorced four at
one time, taking other four in their stead.” !

I may also quote here from a letter, already referred to,
which I recently received from Mr. J. D. Bryan, Alexandria.
He says: ‘It is impossible to get reliable statistics on
the question of divorce here in Egypt. The system 1s so
slack, and divorce so easy. . . . Divorce 1s very common,
both in the towns and country districts. Dr. Watson,
the senior American missionary in Cairo, once said that
95 per cent. of the Moslem marriages resulted in divorce.
When I saw this statement I made i1nquiries amongst
my Moslem friends, and found that there cannot have
been much exaggeration, if any, in this figure. In only
two cases did I find men, amongst those I inquired of or
about, who had retained their wives or wife till death.”

But whether Muhammedans avail themselves of this
right or not, the liberty to do so always remains; and a
man who may exchange his wives ever so often, can always
appeal to the Qoran in justification of his act. And it 1s
just here that the evil comes in. A system where the
wife has continually hanging over her head the appre-
hension of divorce cannot but prove an abiding source of -
uncasiness to her. It is an intolerable system, and con-

1 P, 222. Sec also p. 224.
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sistent only with that social degradation of the female
sex which is its inseparable attendant.

Further, we notice the one-sidedness of this freedom
of divorce. While the husband has the right to dissolve
the marriage tie whenever he desires, and for any trivial
cause, no such privilege is allowed to the wife. True,
she can claim, according to Muhammedan law, to be
released from her husband, but not even here without
some real cause of complaint, such as cruel treatment or
neglect; * and even concerning such cases not a word 1s
said by the prophet himself in the Qoran.

However, it must be admitted that what we read on
this subject in the Qoran is not very different from what
one will find in the legal codes of the ancients generally,
and even modern civilization has not attained to a recog-
nition of the equality of the sexes in this matter. The
Old Testament recognizes only the right of the husband
to divorce: and for a time, at least, in the history of the
Romans, ‘* the slavery of the wretched female was hope-
less and perpetual unless the husband asserted for his
own convenience the manly prerogative of divorce.” *

Also as regards the cause or causes of divorce, there
seems to be very little difference, if indeed any, between
what is said in the Qoran from what we find in the Old
Testament. Thus we read in Deut. 24, 1 :(—

““ When a man taketh a wife, and marrieth her; then
it shall be, if she find no favour in his eyes, because
he has found some unseemly thing in her, that he
shall write her a bill of divorcement, and give 1t
in her hand, and send her out of his house.”

It is not clear what the expression 737 MY, which we
translate *‘ unseemly thing,” means. Kautzsch translates
* etwas Widerwiirtiges '’ (something repulsive, disgusting).
The Scptuagint has doynuov mpaypa, and the Vulgate

! Also owing to the serious infirmity (mental or physical) or the

impotence of the husband. Sece Sachau, ** Muh. Recht.,” p. 81.
' Gibbon, ** Roman Empire,” Vol. 3, p. 228.
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‘“ aliquem foetiditatem.” In Guthe's‘* Bibelworterbuch " !

it i1s said ‘* wahrscheinlich eine sexuelle Abnormitat des
Weibes, die eine fruchtbare Ehe unmdéglich machte.” 2

But whatever may be the exact meaning of this expres-
sion, it is clear from the New Testament that the Jews
of later times did not regard the proof of adultery as
necessary for a divorce. Matt. 5, 31 {. reads :—

‘““ Tt was said also, Whosoever shall put away his wife,
let him give her a writing of divorcement : but I
say unto you, that every one that putteth away his
wife, saving for the cause of fornication, maketh
her an adulteress; and whosoever shall marry her
when she is put away committeth adultery.” ®

The meaning of the expression 1327 MW was also much
disputed among the old Jewish doctors. The rigid
and casuistical school of Shammai taught that a man
could not put away his wife unless he found something
shameful in her MY 737, because it is said in Deut. 24, 1:
‘“ Because he hasfoundashameful thingin her ™ (027 M),
Shammai explained the expression =171 My as ™ rem
impudicam, libidinem, lasciviam, impudicitiam.”” On the
other hand, the more lax school of Hillel said, * Also
when she burns his food,” appealing to the word M37
(= anything).* And, says Tholuck,® “ It is but a natural
conscquence of Hillelism, when R. Akiba, whose opinion
is usually adduced as a third one, following the Mishna,
considers any reason whatever a sufficient justification of
divorce, ‘ even if the wife have only put too much salt into
the food,’ or, “ if another please me better’; and quotes the
Scripture as an authority in his favour, because it 1s said

1 Art. ** Ehe "' by Siegfried, p. 143.

' ** Probably a sexual abnormality in the wife which makes a fruitful

marriage impossible.” Sce also Driver’s  Deut.” (" Inter. Crit. Comm."")
on the passage.

3 See also Mark 10, 2 fl.

¢ Cf. Matt. 19, 3, where the Pharisces ask, “ Is it lawful for a man to _

put away his wife for every cause? ”
+ “Comm. on the Sermon on the Mount,” p. 221. Also cf. Strack,

* Einlcitung in den Talmud?,’™ p. 28 note, and the commentaries on
Decut, '
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at the beginning of Deut. 24, T W)W3a T RID/) NO-DON.”’
But whatever may be the precise meaning of 12T MW it
cannot refer to adultery, since according to the Old Testa-
ment adultery was to be punished with death.

What has been said on the question of divorce as far as
the Old Testament and the Qoran are concerned, holds
good also as regards the Hammurabi code. While the
husband can put away his wife with the greatest ease,
the case of the wife is totally different. A divorce in her
favour is allowed only after a thorough investigation into
her life previous to her application.! Cf. § 133 ff.

Therefore, as far as the grounds of divorce as set forth
in the Qoran are concerned, there seems to be but little
difference between them and those found in the codes
of other eastern peoples.

2. The Repelition of Divorce.—As regards the number of

times which a Muhammedan may divorce the same wife,
the Qoran is very clear. Sura 2, 229 f. reads :—

“ Ye may divorce your wives twice; after that ye
must either retain them with kindness, or put
them away with benefits. . . . (230) If then the
husband divorce her (a third time), it 1s not lawful
for him to take her again, until she shall have
married another husband. And if he also divorce
her, then shall no blame attach to them if they
return to each other, if they think they can observe
the ordinances of God.”

From the above words we see that a Muhammedan
may divorce his wife twice without being obliged to part
with her. The ceremony of divorce among the Muham-
medans is very simple, the husband merely saying,

““ Thou art divorced,” or, ‘1 herewith dismiss thee.”” *

1 ** If a woman hates her husband and has said, ' Thou shalt not
L\OEEES‘E me," one shall int\uirc into her past what is her lack, and if she
15 been economical and has no vice, and her husband has gone out and
greatly belittled her, that woman has no blame; she shall take her
marriage portion, and go ofl to her father's house ' (§ 142). ' Die
Scheidung liegt ausschliesslich in der Hand des Mannes. So war es
und so blieb es im mesaischen Gesetze und im rabbinischen Rechte.""—
D. H. Maller, “’Die Gesetze HHammurabis,” p. 123.
' Or some such words. Sec Sachau, ** Muh. Recht.,”” p. 54 fi.
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The husband might utter these words, say, in a sudden

fit of anger, but soon afterwards repent of his words, and

fecel a desire to retain his wife. This he 1s allowed to do :
for the sccond time. Then comes the strange enactment, \
that if a man divorce his wife a third time, it is not ‘
lawful for him to take her again, until in the interval
she has been married to another person, and again
divorced by such second husband. This enactment 1is
everywhere followed. Some Muhammedan scholars, how-
ever, arec of opinion that if the separation had taken
place under circumstances which gave rise to the inference
that both parties, at the time of disagreement, had lost
their self-control, some allowance should be made in their |
favour, and that they should be allowed to remarry !
without the wife having to undergo the ordeal of a
marriage with another man.?

Here, if anywhere in Muhammed's social system, have
we an enactment which is entirely peculiar. While the }
majority of his decrees which deal with the matter of
divorce have their parallels in other systems, these
referring to the possibility of repeated marmages, and E
the conditions attached thereto, are wholly different |
from what we find in other social codes and especially "‘
from the enactments found in the Old and New Testa- ‘
ments. Let us again look at Deut. 24, 1 ff, :(— 2 '

- g —
— i [—— — - - 2

““\When a man taketh a wife, and marrieth her, then :
it shall be, if she find no favour in his eyes, because
he hath found some unseemly thing in her, that
he shall write her a bill of divorcement, and give :
it in her hand, and send her out of his house. 1

i

t Sce Syed Ameer Ali, ** The Personal Law of the Mahommedans,"”
p. 259. Naturally there are various dodges for avoiding the necessity |
(or the wife to cohabit with this second or intermediary husband. o4
Sce, for example, Sachau, ** Muh, Recht.,” p. 67. ' xS

* Driver (' Inter. Crit. Comm."”) takes vv. 1-3 as protasis, stating |
the conditions of the casc contemplated, and v. 4 as apodosis. He
says: °** The law is thus not, properly speaking, a law of divorce;
the right of divorce is assumed, as established by custom (comp. |
Chap. 22, vv. 19, 29, two cases in which the right is forfeited) ; but definite T
!rgar formalitics are prescribed, and restrictions are imposed, tend_ing to -t
prevent its being ligﬁtly or rashly exercised.”” Sce also Appendixs. |
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(2) And when she is departed out of his house,
she may go and be another man’s wife. (3) And
if the latter husband hate her, and write her a
bill of divorcement, and give it in her hand, and
send her out of his house: or if the latter husband
die, which took her to be his wife; (4) her former
husband, which sent her away, may not take her
again to be his wife, after that she is defiled.™ *

Also Jer. 3, 1, reads :—

“If a man put away his wife, and she go from him,
and become another man’s, shall he return unto
heragain? Shall not that land be greatly polluted ?
But thou hast played the harlot with many lovers;
yet return again to me, saith the Lord.”

Again, Matt. 5, 32 :(—

‘ Whosoever shall put away his wife, saving for the
cause of fornication, causeth her to commit adul-
tery; and whosoever shall marry her that 1is
divorced, committeth adultery.”

Whether these enactments were at all times observed
or not,? they show us, at least, in what light the matter
was regarded by the lawgivers of the Old and New
Testaments. And here, as observed, we find a real
difference between the Jewish-Christian system and that
of the Qorin. TFor, whereas, according to the latter, a
man may again marry his divorced wife, provided in the
meantime she has been married to another, from whom
in turn she has been divorced, this, according to the
Jewish-Christian law, is strictly prohibited. Thus we see
that the one essential condition to be complied with
before remarriage with a former husband is possible
according to Muhammedan law, is that which, according

1 ** The union of a divorced woman with another man, from the
point of view of her first husband, falling into the same category as
adultery, to which this term is applied (Lev. 18, 20, Num. 5, 13, 14,
20).""—Driver, Comm. ** The marriage of a divorced woman is thus
treated implicitly as tantamount to adultery, and the way is prepared

for the teaching of Christ on the subject of marriage."'—Keil, Comm.
} Sce Guthe, ' Bibelworterbuch,' p. 143.

arfat.com




Marfat.com

.8 THE SOCIAL LAWS OF THE QORAN

to Biblical law, makes remarriage a transgression. Still,
'+ will be observed that as far as the words of the Old
Testament are concerned, there is nothing to prevent a

man from remarrying his divorced wife provided that In
the meantime she has not been wedded to another.

3. The Trealment of Divorced Women.—As compensa-
tion, to a certain extent, for the wrong to which a woman

is exposed, owing to the great power in the matter of
divorce which the husband possesses, Islam’s legislator

has laid down certain conditions which are to be observed
when a separation has been decided upon. Owing to
the number and importance of these conditions, 1t will

be necessary to quote somewhat largely from the Qoran,
fter which we shall make a few general observations.

Sara 2, 231 :—'* When ye divorce your wives, and they
have fulfilled their prescribed time,! either retain
them with humanity, or dismiss them with kind-
ness. But retain them not with violence. He
who doth so, harmeth himself.”

Sira 2, 232 :—' When ye have divorced your wives,
and they have fulfilled their prescribed time,
hinder them not from marrying their (new) hus-
bands, when they have agreed among themselves
according to what is honourable.”

Sira 2, 237 {. :—"* It shall be no crime in you if ye
divorce your wives, so long as ye have not touched
them, nor scttledsany dowry on them. DBut grant
unto them, the rich and the poor, each according
to his circumstances, in a becoming manner, 2
compensation, as is the duty of people who would
act righteously. (238) And if ye divorce them
before ye have touched them, but having already
settled a dowry on them, ye shall give them half
of what ye have settled, unless they, or he in whose
hand the knot of marriage is, should relecase any
part of it. And if ye relcase the whole, it shall
approach ncarer unto piety.”

'
i

of w ;
1 Jol here means the end of the 132 i.c., the legal period of retire-

ment assigned to a widow or divorced woman beforc she may marry
again.
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Sara 33, 48 :—'* O ye believers ! when ye marry women
who are believers, and afterwards put them away
before ye have touched them, there i1s no term
prescribed to you to observe towards them. Dut

compensate them, and dismiss them in a becoming
manner.”’

Here we see that the wife from whom the husband has
separated himself before the marriage has been consum-
mated, has no specific time to observe before joining
another in marriage. But the husband, who has thus
divorced his wife, must grant her a compensation,* that

is, if he has not fixed a dowry (ia ). If a dowry has

been fixed, he holds back one half, and, according to the
Sunna, the compensation as well.?

Sara 2, 233 reads :(—'‘ Mothers ® shall give suck to
their children two full years for the father who
desires the time of giving suck to be completed.
And the father shall be obliged to maintain and
clothe them according to what shall be reasonable.
But no claim shall be made against any person
beyond what he is able to meet. Neither mother
nor father shall suffer on account of the child.
And the same duty shall fall upon an heir.?  But
if they (the parents) choose to wean the child
(before this time), by common consent, and on
mutual consideration, it shall be no crime 1n
them. And if ye have a mind to provide a nurse
for the child, it shall be no crime in you, 1f ye pay

her what has been agreed upon according to what
1s just.”

Important also as bearing upon this subject 1s Stra 03,

u;hich bears the title ,_;SU;:JT UJ:‘ —Divorce. It begins
thus :—

' Called by the jurists L 2 id, quod dono accipit mulicr repudio

dimis<a.”  ** Quod uxorem aliquis ducit, tum post paucorum dicrum
consuctudinem dimittit.”"—Freytag, Lex.

! See Baidawi on Sara 33, 48.

* The reference here is to divorced mothers.

¢ According to Galilain, heir here means a guardian or trustce.
The word as Baidawi shows is variously interpreted.
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‘““ O Prophet, when yec separate yourselves from your
wives, put them away at their appointed time,
and compute the time exactly. . . . Do not expel
them from their house, neither let them go out,
unless they be guilty of manifest uncleanness.! . . .
Thou knowest not whether God in the meantime
will bring something new to pass.? (2) And when
the appointed time is come, cither retain them
with kindness, or dismiss them honourably. And
take two witnesses from among you, men of
integrity, and give your testimony according to
the will of God. .. . (4) As to such of your
wives who give no hope of menstruation,? 1f ye
have doubt (as regards their true condition), let
their term be three months, and likewise those
who have not yet commenced with their courses.
The time for those who are pregnant shall be
until they are delivered of their burden. . . .
(6) Allow them (the women whom ye divorce)
to dwell where ye dwell, according to your means,
and ~ause them no harm, so as to bring them to
ctraits. And if they be pregnant, spend on them
what is necessary, until they be delivered. And
if they suckle their children for you, give them
their hire: and come to terms with each other
according to what is just. But if ye experience
any difficulty in this, let another woman suckle
the child for you. (7) He who has plenty shall
out of his plenty expend;* and he whose 1ncome
is scanty shall expend out of what God hath given
him.”’

Lastly, we quote Sura 2, 228 :—

““ The divorced wives shall await three menstruations,
and they shall not conceal what God has created
:n their bodies.® . . . And under these circums-

! That is, be proven puilty of adultery.

: That is. whether the husbands in the meantime may not become
reconciled, and so rescind the decree of divorce.

3 By reason of their age.

¢ I'or both the mother and nursc.

¢ That is, they shall tell the real truth as to their condition, whether ~

they have their courses, OF be with child, or not, and shall not attempt
to deceive their husbands, lest the first husband's child should bec
attributed to the second.
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stances their husbands should take them back, 1n
case they should wish for a reconciliation. And
the same obligations fall also upon the women,
according to what is just.”

From the foregoing quotations we find as follows:
(a) A woman, when she has been divorced from her
husband, must wait until she has had her courses three
times before she can marry another man. If there be
any doubt as to whether she is subject to them or not,
<he must wait three months before she is free to marry.
It will clearly be seen that the object of this condition 1s
to guard against any difficulty which might arise in the
future with regard to the paternity of a child, and 1ts
right to a share in the inheritance.

(b) If at the end of the three months the divorced
wife is found not to be with child, she is at liberty to
remarry whenever and to whomsoever she pleases. On
the other hand, should she be pregnant, she must wait
until she is delivered. During this period of waiting she
may remain in her husband’s house, unless she be found

guilty of manifest uncleanness. This time of waiting 1s
called i'UJT iac ! (see p. 28, note 1).

() When a man divorces his wife before the marriage
has been consummated, she is not obliged to wait any
particular time. In this case the husband must grant
the wife compensation, that is, if no dowry has been
fixed, otherwise half the dowry. The wife may take less,
or the husband may give more than this half; and the
greater the agreement on this point, the greater the
piety.

(d) 1f the divorced wife has a young child, she shall
suckle it for two full years, and the father shall provide
for both during this time. Of interest as concerning
this time of sucking is also Sara 33, 13: “ And his
weaning shall be in two years.” Also Sara 40, 14:
“ We have commanded man to show kindness towards

1 As to other meanings to this term see Lane’s Lex.
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his parents. His mother beareth him (in the womb)
with pain, and bringeth him forth with pain. And the
space of his being carried (in the womb) and of his
weaning is thirty months.” i

As regards the further rearing of the child there is a
difference of opinion among the Muhammedan jurists,’ |
and our reference to the matter shall be brief. According
to the Hanafees, the mother has the right to retain her \
daughter until she arrives at the period of puberty; i
while according to the Malikees, Shafiees and Hanbalees i
she has this right over her daughter until she is married. |
But when we remember the fact that in Muhammedan )
countries the daughters, as a rule, marry as soon as l
they reach marriageable age, we see that there is scarcely |
any difference between the teaching of the various schools
on this point.

On the other hand, in the case of a boy, the Malikees
teach that the mother has the right to retain him until |
he reaches the age of puberty. But according to the ‘
Shafices and the Hanbalces the boy can choose between
his father and mother when he reaches the age of seven. 1
If the boy decides to remain with his mother, this 1s
allowed him until he reaches the age of puberty; after
that, however, he has no choice, and he falls under the
care of his father. Finally, the Hanafees teach that in
the case of a boy the hadina (care) of the mother ceases
when he reaches the age of seven. The teaching of the
Shifices we pass by.

As regards the period of waiting in the case of a
divorced wife, as well as the time for giving suck to the ,
child, a parallel is found in the teaching of the Talmud.
Thus we read,—'* Divorced wives may not remarry before
the expiration of three months.” ? Also, “A woman

shall give suck to her child two years; after that it 1s as

! Sce Syed Ameer All, " The Personal Law of the Mahommedans,”’ a
p. 195 {1, : also Lane, * Modern Egyptians,” p. 114.

NS B TP E A b b B A - e P AR L EoP kb Meny  Mishna, ** Geb

hamoth,' 1V, 10.
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though a worm sucked.” * It is quite evident, therefore,
that Muhammed is here also influenced by the teaching
of the Jewish rabbis.

Also, as regards compensating a divorced wife we may
compare the teaching of Muhammed with that of Ham-
murabi. As we have seen, Muhammed deals with two
cases, namely where there is a dowry, and also where no
dowry has been fixed. With the former we compare

Hammurabi, § 137, which reads :—

“ 1f 2 man has set his face to put away his concubine
who has borne him children, or his wife who has
granted him children, to that woman he shall
return her marriage portion,? and shall give her
the usufruct of field, garden, and goods, and she
shall bring up her children,” etc. (ci. also § 138).

As regards the second case, Hammurabi, § 139, reads :—

“ If there was no dowry, he shall give her one mina of
silver for a divorce.”

Further, as according to Muhammed the rich and the
poor shall give a compensation according to their circum-
stances, so Hammurabi, § 140, reads :—

“ If he is a poor man, he shall give her one-third of a
mina of silver.”

I11. ADULTERY AND FORNICATION

The questions to be treated here are the following :—

1. What are the proofs required before conviction can
take place?

1. What are the punishments enacted ?

I. The Proofs of Adultery

As regards these proofs, the requirements of the Qoran
are such as cannot easily be complied with; and the

Coped AN TON) 190 DY DY ARTIR AR AgR Hethw

€%
both Go, 1. Sece Geiger, ** Was hat Mohammed aus dem Judenthume
aufgenommen ¢ "’ p. 90. ' Sce Appendix 0.
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prophet no doubt enacted these as a protection against
hasty or false accusations.

Stra 4, 19 reads :—"* Such of your women as commit sin

through adultery,’—produce four witnesses from
among you against them,"” etc.

Sitra 24, 4 f. :—'" As to those who accuse honourable
women (of adultery), and cannot produce four
witnesses, scourge them with fourscore stripes, and
accept not their testimony for ever; for such are

miscreants, (5) excepting those who shall after-
wards repent and amend.”

Sura 24, 6 ff. :—' Those who shall accuse their own

wives (of adultery), and shall have no witnesses
besides themselves,—such a one shall swear four

times before God that he speaketh the truth.
(7) And the fifth time shall imprecate the curse
of God upon him if he be a lhar. (8) And it shall
avert the punishment from the wife, if she four
times calls God to witness that he (her husband)
is a liar, (9) and the fifth time imprecates the

wrath of God upon her if her husband speaketh
the truth.”

The above passages teach that, (¢) A woman accused
of adultery by persons other than her own husband
cannot be condemned except on the testimony of four
witnesses. According to Baidaw: these witnesses must
be men and of the believers. And it may be said that
this is a general law which holds good in all cases.?
(b) If a man accuses his own wife, and has no witnesses
to produce, he must himself, according to Sura 24,

advance the charge of adultery against her. This declara-

! On the word 12U Lane (Lex.) says, [An excess; an enormity;

anything cxceeding the bounds of rectitude] . . . anything forbidden

by God. . . . Also, particularly, adultery, or fornication.” The Qordn
and the Law know only of that general conception of unchastity

which is usually denoted by :,ij, and therefore do not differentiate

between adultery in our sense of the word and other forms of unchastity.
Cf. Snouck Hurgronje, " ZDMG.,"” 53, p. 162 {.

' According to Talmudic law only frce men of full age were capable
of bearing witness; women and slaves were incapacitated. Cf. Bdaba

Kamm4 88a and Jos., Ant., 4, 8, 15, and note in Whiston's trans.

el

¥ B
i B A v

A
i




L.AWS CONCERNING MARITAL RELATIONS 35

tion will be regarded as sufficient unless the wife make a
similar declaration to the contrary, in which case she
would be free. However, in such a case of double swear-
ing, according to Muhammedan law, the wife would be
expelled from her husband’s bed, and could not again
marry him, because, as it will easily be seen, having
come to such extremities, they could not well live together
afterwards. Also the child which was the subject of
this double swearing would be regarded as fatherless.

It will be seen that the Qoran both in its demand for a
number of witnesses as well as for the punishment of
false-witnesses to a certain extent follows the teaching of
the Old Testament : and it is very probable that the
prophet was acquainted with these Israelitic enactments.
Still, as we have already remarked, too much must not
be made of this agreement, since these enactments, being
so natural, may be expected in any law-book.

Regarding the number of witnesses required Deut.
X7, 6 reads :—

““ At the mouth of two witnesses, or three witnesses,
shall he that is to die, be put to death; at the

mouth of one witness he shall not be put to
death.”” 1

And as, according to the Qoran, a false-accuser 1s to
be scourged with fourscore stripes, so we read in Deut.
22, 13 ff., that if a man married a woman, and afterwards
made charges against her character, and so bring her to
evil repute by declaring, ““ I took this woman, and when
I came nigh to her, I found not in her the tokens of
virginity,”” and this charge on investigation turned out
to be unfounded, then shall the elders of the city take
the man and cause him to be chastised; also he shall be
made to pay one hundred shekels of silver to the woman’s
father.

But we find here one noteworthy difference, namely,
that whereas according to the Muhammedan law, after

' Cf. also Deut. 19, 15, ctc. ** One witness shall not rise up against
a man for any iniquity,” etc.
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the double swearing already referred to, the marriage
g should be dissolved, Deut. 22, 19 enacts \—

« And she shall be his wife; he may not put her away
/. all his days.” !

It is to be noticed also that the above passages from
the Old Testament deal properly not with the adultery
of a married woman, but with the unchastity of the

/ young wife before marriage.
Finally, with the above may be compared Hammurabi,

§ 131 +—

“ 1{ the wife of a man her husband has accused her,
and she has not been caught in lying with another

male, she shall swear by God, and shall return to
/ her house.” Cf. also § 132 fi.

1I. The Punishments Enacted for Adullery

Here several distinctions are made, as between a
married and an unmarried person, and also between a
free-woman and a female slave. Such distinctions, as
we shall see, are also found in the Old Testament.

It is well known that by all ancient laws adultery
~nd fornication were most severely punished; and a like
severity was not unknown in Islam. A verse by Muham-
med, which is not found in the Qoran, but which we
have good reason to accept as genuine, being regarded
only as abrogated, reads:as follows :—

“ 1f a2 man and a woman commit adultery, stone them

both to death: it is a punishment decreed by
(od,” *

This “ verse of stoning ™’ (r::-)‘ 1), although, as we have
seen, wanting in the Qoran, still in law holds as binding,

1 According to Muslim law the marriage shall be annulled when the
two swearing, that of the husband and of the wife, stand opposed to
cach other, and so ncither the guilt nor the innocence of the wife has
been proved. But Deut. 22, 19, scts out the innocence of the wife as
proved. And so, in spite of the husband's eflort to get rid of her, she ™
shall remain his wife, and he shall never be at liberty to divorce her.

3 See Sale, Koran, Prel. Discourse, § 3; also Noldeke, “ Gesch. des
QorAns,"”’ p. 185 {. '
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since stoning is enacted as punishment in the case of
real adultery. Also it will be observed that the man as
well as the woman is to be punished.

Siira 4, 19 f. reads :—** As regards such of your women
as sin through unchastity, take four witnesses
against them from among you. And if they bear
witness against them, imprison them (the women)
in your houses, until death releases them, or God
affordeth a way for them. (20) And if two of
you commit a sin (through unchastity), punish
them both: but if they repent and amend, let
them both alone, for God is merciful.”

Also Siira 24, 2 :—'* The adulterer and the adulteress—
scourge them both with a hundred stripes. And
let not compassion prevent you from executing
the decree of God. ... And let a number of
believers be witnesses of their punishment."”

As will be seen, the above verses are somewhat 1ncon-
sistent, and far from easy to explain. As regards Sara
4, 20, especially, the commentators are by no means
agreed, Zamahshari and Baidawi maintain that the
reference is to fwo persons of different sex, while Galalain
is of opinion that sodomy is meant. The following
points appear to me to favour Galalain’s contention.
() That the masculine gender is used in both words.
(b) That it is this only that accounts for the smallness
of the penalty. (¢) That the punishment of women
according to the immediately preceding verse 1is different
and much more severe.

We have already observed that the punishment for
adultery among the ancients was most severe. Still the
mode of punishment differed greatly in different countries.
With the ancient Egyptians adultery on the part of a
woman was punished with the loss of the nose,! but
nothing is said as to the fate of the male offender.? On

! G. T. Bettany, ** The World's Religions,” p. 480; cf. Ezek. 23, 25.

' As regards the Egyptians of modern times, cf. Lane, ** Modern

Egyptians ** (written 1833-35), p. 309: " Drowning is the punishment
now almost always inflicted, publicly, upon women convicted of

]
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the other hand, according to the Hammurabi code, the
punishment, which was death by drowning, was to be
inflicted upon the male as well as the female. Both were
to be bound and thrown into the water. But “if the
owner of the wife would save his wife, or the king would
save his subject, he may do so '’ (§ 129).’

Death is also the punishment enacted in the Israelitic
Code. Cf. Deut. 22, 22 :(— '

“ If a man be found lying with a woman married to
an husband, then they shall both of them die, the
man that lay with the woman, and the woman;
so shalt thou put away the evil from Israel.”

Also Lev. 20, 10 :—"‘ And the man that committeth
adultery with another man’s wife, even he that
committeth adultery with his neighbour’s wite,

the adulterer and the adulteress shall surely be
put to death.”

But while death is here enacted as punishment, and
that the man as well as the woman was to suffer the
same penalty, still nothing is said as to the manner in
which it was to be carried out. The Talmudists, however,
suppose it to be by strangling. Thus they made a
distinction between the two expressions, ‘“ He shall be
put to death,” and, * His blood shall be upon him,"”’
regarding the former expression as referring to death by
strangulation, and the latter death by stoning. But this
view can scarcely be regarded as correct. Probably the

usual punishment for adultery among the Israelites was
death by stoning.?

adultery in Cairo and other large towns of Egypt, instead of that
ordained by the law, which is stoning,”’ etc. In another place (p. 208)
he says: ‘ The Felldheen of Egypt resemble the Bedawees in other
respects.,  When a Felldhah is found to have been unfaithful to her
husband, in general he or her brother throws her into the Nile, with a
stone tied to her neck; or cuts her in pieces, and then throws her
remains into the river.” Cf. Matt. 18, 6; Jos., Ant,, 14, 15, T0.

' This right as regards a man belongs to the king as his sovereign,
and as regards a woman to her husband as her lord and possessor.”

See Winckler on the passage.

1 So we read in John 8, 4 f.:—'* Master, this woman hath been
taken in adultery, in the very act. Now in the law Moses commanded

- < . B il
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Next we come to the case of female slaves, who in the
Qoran receive a special treatment. In Sara 4, 209,
Muhammed advises those who have not sufficient means
to marry free believing women to take to wife believing
female slaves. Then in verse 30 he says: ‘“ And if they,
when they are married, be guilty of adultery, they shall
suffer half the punishment which is appointed for the free
women.” What is this punishment to be? In Sura 24,
2. Muhammed says: * The whore and the whoremonger
shall ye scourge with an hundred stripes.’’ 1

That the prophet should make a distinction between
those that are free and those that are not free is only
natural and just, inasmuch as the latter have not the
advantages of education, etc., which the former enjoy,
and consequently do not feel the same sense of respon-
sibility. And in this also the teaching of the Qoran
agrees with that of the Old Testament, as we see from the
{following words in Lev. 19, 20 ff. :—

“ And whosoever lieth carnally with a woman that
is a bondmaid, betrothed to an husband, and not
at all redeemed, nor freedom given her; they shall
be punished;? they shall not be put to death,
because she was not free. And he shall bring his
guilt offering unto the Lord, unto the door of the
tent of meeting, even a ram for a guilt offering.

us to stone such: what then sayest thou of her? ™ The genuineness
of this passage is very doubtful; and the law referred to is wanting
in the Pentateuch, both in the Hebrew and Samaritan texts, and also
in the Septuagint (sce the commentaries). Also cf. Ezek. 16, 391,
and Hos., chap. 2.

' According to the Sunnah law, the different passages of the Qordn
which deal with the punishment of unchastity are harmonized as
follows : (a) Unchaste frece married women (always presupposing that
they are of age and in possession of their mental faculties), are to be

unished through stoning. (b) Unchaste free unmarried women arc to
w punished with onec hundred stripes, and to be banished for one
year. (¢) Unfrec women for unchastity are to receive half the punish-
ment of the free (therefore not death, which evidently cannot be
halved). (d) Unnatural unchastity is in all cases to be punished as
unchastity in general.

' n':.p,':—.hhndung. Zuchtigung (requital of evil, chastisement),

So Ges-Buhl and Siegfried-Stade. Ewald translates Unterscheidung
(distinction).
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And the priest shall make atonement for him
with the ram for the guilt offering before the Lord
for his sin which he hath sinned; and he shall be
forgiven for his sin which he hath sinned.”

The words *‘ they shall be punished; they shall not be
put to death,” probably mean that the man as well as
the woman shall suffer. But what was to be the punish-
ment for the man, we do not know. According to the

Mishna,! the punishment of the woman consisted of forty
stripes.

When we look at these cnactments of Muhammed
regarding the proof and punishment of adultery, and
having regard to the period to which they belong, we will
not find much with which we can find fault. At least
they are as good as the other social laws given by the
prophet. It is true that the legislator directs his attention
principally to the female offender; but the same 1s true
1lso of the Old Testament, as well as among all peoples
where polygamy and concubinage are practised. Sexual
‘tercourse between a married man and an unmarried
woman is on the man’s part only a breach of the law of
chastity. To the prophet’s credit also is the precaution
taken by him against the possibility of false accusation,
15 well as the distinction which he makes between free and
non-free persons.

1V. ENACTMENTS RELATING TO CHILDREN.

In this section we have to deal with the following
matters —

r. The duties of parents or guardians towards children.
2. The duties of children towards their parents.
3. The law concerning adoption.

1. The Duties of Parents or Guardians towards Children.
One of the most commendable things which one finds

in reading the Qoran is the solicitude which Muhammed®

shows for the young, and especially for such as have
i :Kcrit.h, 2, 4.

N
1
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been deprived of their natural guardians. Again and
again he insists upon a kind and just treatment being
accorded to children. And working upon his words, the
Muhammedan doctors have framed a system of rules con-
cerning the appointment and duties of guardians which
is mos complete, and extending to the most minute
details.

The great licence allowed to a man in the matter of
divorce made it necessary to provide for those cases
in which the wife might be with child at the time of her
separation from her husband. As regards this matter
the Qorin (Sara 2, 233) ordains as follows :(—

“ Mothers shall give suck to their children two full years
for the father who desires the time of giving suck
to be completed. And the father shall be obliged
to maintain and clothe them according to what
shall be reasonable. But no claim shall be made
against any person beyond what he 1s able to meet,
. And the same duty shall fall upon an heir.
But if they (the parents) choose to wean the child
(before this time) by common consent, and on
mutual consideration, it shall be no crime 1in
them. And if ye have a mind to provide a nurse
for the child, it shall be no crime in you, if ye pay
her what has been agreed upon, according to what
1s just.” 1

It will be seen from the above words that the parents
have the right to arrange the matter as it may seem best
to them. Under no circumstances, however, are the
mother and child to be allowed to suffer.

But especially did Muhammed direct his attention
to the case of orphans. His frequent references to the
{atherless, and the severe punishments threatened against
those who unjustly treat them and deprive them of their
rights, reveal to us that better side of his character to
which Muhammedan writers frequently and rightly refer.

In the distribution of a deceased man's estate, his

1 Sce p. 29.
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children come first in the order of inheritors. And certain (

instructions are given in the Qorin in order to safe-
guard the interests of such. Cf. Sira 4, 4 ff. :—

‘“ Give not unto those who are weak of understanding * |
the substance which God hath appointed you to ‘
preserve for them; but maintain them thereout,
and clothe them, and speak kindly unto them.
(5) And examine the orphans until they attain the
age of marriage.? And if ye perceive that they
are able to manage their affairs well, deliver their
substance unto them: and waste it not extrava- |

gantly or hastily before they grow up. (6) Let )
him who is rich abstain,® and let him who 1s poor

, take according to what shall be reasonable.*

(7) And when ye deliver their substance unto them,

,bring forward witnesses thercof. But God 1s
sufficient as reckoner.”

/ The duties enjoined here are twofold, namely (a) The
substance of an orphan is to be conscientiously managed,

and () an appointed guardian shall take every care not _
to squander the estate, for which, when the time comes, ;
he shall give full account. This is a wise and necessary |
law. At the handing over of the estate to the ward on
his or her coming of age, the guardian is commanded to
bring forward his witnesses, in order to avoid any dispute
which might arise in the future. Several other passages :
could be quoted which show how strongly Muhammed 'f
felt upon this matter. In fact, there is nothing in the '
whole of the Qorin upon which he lays greater stress.

Consequently, among - the Muhammedans the misappro-

/ priation*of the estate of an orphan is regarded as one of . !

gy T—
— I —

* od

b, s explained in Galilain's commentary as— oleally L),

Jel o a,i—-ﬁ‘. that is, extravagant men, women, and children. See
also l.ane, Lex.

* According to the Shifices the age is 15 years; according to the
Hanafces it is 18 years. Sce the commentaries and law-books. 9
3 That is, let him abstain from taking anything from the orphan's

estate. Not being in need himsclf, he 1s to manage the estate
y gratuitously.

¢ That is, as payment for his services.
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the great sins, the number of which is generally reckoned
to be seven.! Let us take the following two or three
quotations as examples.

Siira 6, 153 :— " Meddle not with the substance of an
orphan, otherwise than for the improvement
thercof, until he attain maturity.”

Stira 4, 2 :—'* Give the orphans their substance, and
render them not bad in exchange for good; and
devour not their substance together with your own.
Verily, that is a great sin.”

Especially severe are the following words in Stra 4,
IT :—

*“ They who devour the possessions of orphans unjustly
<hall swallow nothing but fire unto their bellies,
and shall broil in raging flames.”

Thus every care must be taken of children and of their
possessions. Guardians must nourish and clothe them,
and treat them in a friendly manner. That 1s, every-
thing is to be done in order to make their lives as pleasant
as possible.’

As we have already observed, the enactments of the
Qoran have supplied the foundation for a most compre-
hensive law on the subject of guardians and wards.
And since this law is thus based upon the express teaching

| of the Qorin, we find a greater agreement here between
| the Shiahs and Sunnis than in any other matters of law.
| The first and natural guardian of the child is the father.

e -
Among the Hanafees, when the father 1s dead, the
guardianship of his minor children devolves upon his
executor.  Should the father die without having
appointed an executor, and his own father be still alive,

! See Baidawi on Sira 4, 35. The seven *’ great sins '’ of the Muham-
medans are naturally an imitation of the seven '* deadly sins '’ of the
Christian. According to the Roman Catholic Church these are, Pnde,
Avarice, Luxury, Envy, Anger, Accdia, Gluttony. Cf. also Prov.,

chap. 0,
' So also Sdra 17, 36.

4 -
' Cf. ¢4 W «~» Baidawi on Sdra 4, 4.
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the guardianship falls to him. Should the grandfather
also be dead, the guardianship devolves upon his executor.
Among the Shiahs, if the grandfather be alive, he is en-

titled to the guardianship in preference to the father’s
executor. In default of the natural as well as the testa-

mentary guardians, that is, the father and his executor, \
and the grandfather and his executor, the obligation of ‘
E
|
i

appointing a guardian for the preservation and manage-

ment of a minor's property rests with the judge as
representing the Government.?

There are numerous other matters connected with

the law of guardianship upon some of which the different
schools are agreed, and others again concerning which \
there is a wide difference of opinion. But as we have to
do chiefly with the teaching of the Qoran itself, we may
well pass these matters by. However, we may mention
that among the Hanafees if a person sufficiently qualified
to undertake the guardianship of the minors can be
found among the male agnates of the deceased father,
such person should be appointed by the judge in preference |
to a stranger. But no relative, other than the father or |
grandfather, has any right to interfere in any way with
the property of a minor unless appointed by the judge. *
These cnactments agree substantially with what we
find in the Roman law.2 According to this, if the deceased
father had not appointed a guardian, the agnates were :
compelled to act as the natural guardians. If the choice ‘
of the father, and the line of consanguinity afforded no
sufficient guardian, the failure was supplied by the :
nomination of the praetor of the city or the president :
of the province. "
It is quite evident that the stress laid by Muhammed
upon the just and humane treatment of orphans was LY
occasioned by the injustice and violence to which widows
and orphans were subjected by the Arabs of his time. (7
1 See Syed Ameer Ali, * The Personal Law of the Mahommedans,” “
p. 410 f. As regards the Shafices, cf. Sachau, ‘* Muh. Recht,” p. 35I1.

! Sec Sycd Amecer Ali, ** The Personal Law of the Mahommedans,"
Introduction, p. 3.
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Before we leave this matter, we may refer briefly to
<ome remarks of another character which are made
by the prophet regarding children. As is well known,
among the ancients, children, and especially male children,
were generally regarded as wealth.! And this point
of view regarding them is taken in the Qoran, where
Muhammed in several passages speaks of wealth and
children together.? Nevertheless the prophet sees in
children a danger against which the believer must be on
his guard, namely, the possibility that they might hinder
him in the performance of his duties towards God. Cf.
Siara 63, 9 :—

‘““ O ye believers, let not your wealth or your children
direct you from the remembrance of God; for
whosoever doeth this will suffer loss.”

Stra 64, 14 f. :—"* O ye believers, verily in your wives
and your children ye have enemies,’ therefore
beware of them. . . . (15) Your wealth and your
children are only a temptation.”

Stira 18, 44 ‘—'* Wealth and children are indeed an
ornament of the earthly life; but the abiding
good works are better in the sight of thy L.ord.,
with respect to reward.”

In a parable which is given in this Siura the rich man
says (verse 31) to the poor man, “ I am superior to thee
in wealth, and more powerful as regards people.” To
this the other answers (verse 32), ‘“ Although thou seest
me to be inferior to thee in wealth and children, so will
my Lord bestow on me a better gift than thy garden,”
etc.

The above quotations show us, what, indeed, 1s insisted
upon throughout the Qordn, that, with Muhammed,
allegiance to God is of supreme importance. Nothing
must be allowed to stand between a man and his duty to

! Cf. Job, chap. 1. Ps, 127, 3-5.

' op.Shras 3, 8; 8, 28; 18, 44: 34, 36 57, 19; 63, 9; 04, 15.

» Cf, 1t Cor. 7, 25 fi. The prophet means that wives and children

can easily turn them away from their duties,
¢ See further Suras 3, 8; 8, 28; 03, 9.
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Allah. We shall return to this subject in the following
section.

2. The Duties of Children towards their Parenls.

Filial duty occupies a prominent place in the history
of the ancients generally. Thus we read in the Analects
of Confucius, * Filial piety and fraternal submission, are
they not the root of all benevolent actions? ' In this
religion, filial piety is exalted above all things, and 1s
made to include not only obedience and reverence to
parents while they are living, but also sacrificial rites, full
mourning and keeping to their ways when they are dead.” !
And the same is true of the ancient Egyptians. The
sons were required to pay great deference to their parents,
and to serve them much as in China.*

It is only natural, therefore, that we should expect
to find much on this subject in the Qorén, especially
when one also takes into consideration how much rever-
ence is paid by children to their parents in Muhammedan
countries. In fact, in almost every group of legislative
revelations a place is given to the respect due to parents.

On the other hand, the prophet, consistent with his
whole teaching, regards obedience and faithfulness to

God of greater importance than even filial duty. We
<hall confine ourselves to the few following quotations :—

A

Sira 29, 77—

“ We have commanded man to show kindness towards
his parents. But if they endeavour to prevail
upon thee to associate with me that concerning
which thou hast no knowledge, obey them not.”?

In Sara 31, 12 ff., we have an admonition delivered by

Logman ¢ to his son, in which he says:—

! Bettany, ** The World's Religions,”” p. 115 f.
* Jd., p. 480.
3 See also Stras 46, 14, and 6, 152.

¢« On lLoqméin, sce Sale, Koran, note, p. 397 and Margoliouth,

“Mohammed,” p. 22.
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“ O my son, give not a partner unto God, for poly-
theism is a great impiety. (13) And we have
given unto man duties towards his parents,—for
his mother hath carried him (in the womb) in
weakness, and for two years hath given him suck
—_and have said unto him, Be grateful unto me
and to thy parents; unto me shall thy way be.
(14) But if they endeavour to prevail on thee to
1ssociate with me that concerning which thou hast
no knowledge, obey them not. Bear them com-
pany in this world in what shall be reasonable ;
and follow the way of him who sincerely turneth
unto me."”’

Here Muhammed appears to be speaking under the
influence of the Hebrew Decalogue. “ It 1s not in the
least surprising,” says Hirschfeld,’ * that Muhammed
endeavoured to imitate the Jewish Decalogue, or rather,
to adapt it to the requirements of Islam. This fact has
not only been recognized by European scholars (as
Sprenger), but also by Muhammedan commentators. In
his * Kitab al-‘Ara'is,”” at-Ta'alibi discusses the Decalogue,
and concludes with the remark that Allah had also given
it to the prophet, and quotes the two passages in the
Qoran in which it is found.” These passages are Stra 17
(middle) and 6, 152-154. In the first of these we read :(—

“ Thy Lord hath commanded that ye worship Him
only, and that ye do good unto your parents,
whether the one of them, or both of them attain
to old age with thec. And say not unto them
“ uphi,’ 2 and reproach them not, but speak kindly
to them, and submit to act humbly towards them,
out of tender affection, and say, ‘ O Lord, have

1 ** New Rescarches,” p. 81.
I I .1, 01,

! On the word 3| in the sentence 5y \(J Jij 9, Lane (Lex.)
¥

]
= 5 # ¥ . #
SAYS, oIl also, 1s a word expressive of vexation, distress of mind, or

disgust; or of dislike, displeasure, or hatred. And in our sentence
here he gives it the meaning; Do not thou deem anything of their
flairs burdensome, nor be contracted in bosom thereby, nor be
rough, or harsh, or coarse to them . . . or do not then say to them
anything expressive of the least disgust, when they have become old,
but take upon thyself their service.”

|
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mercy on them both, as they nursed me when 1
was a child.”

We see, therefore, that the greatest importance is
attached in the Qordn to filial piety. In fact, dis-
obedience to parents is reckoned among the seven grievous
sins to which reference has already been made. And
that such stress on this matter has not been laid in vain
by the prophet may be seen from the words used by
Lane in writing of the Egyptian children. He says:!
“ However much the children are caressed and fondled,
in general they feel and manifest a most profound and
praiseworthy respect for their parents. . . . An undutiful
child is very seldom heard of among the Egyptians, or
the Arabs in general.” Also Prof. A. Fischer, under whom
I had the privilege of studying at Leipzig, and who has
spent much time in Morocco, says that while there he
had repeated proofs of how sons, while yet in their boy-
hood, treated their mothers most brutally, but the fathers
there also were treated with great respect, so that, for
instance, even a grown-up son would not smoke in the
presence of his father, would not sit down unbidden, etc.

The manner in which this matter is regarded by the
Jewish-Christian lawgivers is so well-known that 1t 1s not
necessary to deal at length with it. We have already
referred to the Decalogue. Here we read, ““ Honour thy
father and thy mother;2 that thy days may be long upon
the land, which the Lord thy God giveth thee ™ (Ex. 20,
12). And this, as St. Paul reminds us,? ‘“ is the first com-
mandment with promise.”” According to Deut. 21, 18 ff.
a stubborn and rebellious son was to be put to death
by stoning; and with this the words of Jesus Christ 1n
Matt. 15, 4 ff. agrees. Also in the Book of the Covenant
death is prescribed as the penalty for smiting (Ex. 21, 15)

! ** Modern Egyptians,’”” chap. 2, p. 70.

t It is not without significance that the words, ‘and thy mother.‘tl
were added, secing that, in many ancient nations, aged mothers were

slain, and the mother was always subjected after her husband’s death
to the eldest son."—Farrar, * The Voice from Sinai,” p. 187, note.
' Eph. 6, 1£.; 1 Tim. §, 4.
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and also (verse 17) for cursing father or mother. With
this we may compare Hammurabi where the offending
son is to be punished by the loss of the member (tongue,
eyes, hands) by means of which the sin was committed.?
Finally we will refer to a passage in the Talmud, in which
faithfulness towards God and obedience to parents are
mentioned together :—

“ If a father saith (to his son, if he is a priest), * defile
thyself,’ or, ‘ Make not restitution (of the thing
found to its owner),” shall he obey him? There-
fore, it is written; Let every man reverence his
father and mother, but keep my Sabbaths all of
you (Lev. 19, 3); ye are all bound to honour me."" 2

With these words, as we have seen, the teaching of
Muhammed is in entire agreement. While he lays great
stress upon one’s duty to honour and obey his parents,
still can this only be expected in what 1s reasonable
and consonant with one's duty to God.

3. The Law Concerning Adoplion.

It was a custom among the ancient Arabs to regard
their adopted sons as being as nearly related to them as
their natural sons. And so the same impediments of
marriage arose from that supposed relation, in the pro-
hibited degrees, as it would have done in the case of a
natural son.3 This custom was such as Muhammed had
every reason to abolish; and this he actually did. Butit
will be seen that he took this course, not in the interest
of his followers, but rather in order to be able to satisty
his own lust. This disgraceful incident in the prophet’s
life is so well known that there is no need to dwell at

1 §§ 192 1., 195.

' Jebhamoth, 6. See Geiger, " Was hat Mohammed aus dem
Judenthume aufgenommen? ™ p. 86.

' See W. R. Smith, ** Kinship and Marriage,” p. 52:—" We learn
that to preserve the doctrine of tribal homogeneity it was feigned that
the adopted son was veritably and for all effects of the blood of his
new father.” Cf. also Gibbon, ** Roman Empire,”” Vol. 3, p. 230.
** The profane lawgivers of Rome . . . trcated affinity and aéjnptinn
as a just imitation of the ties of blood.”
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length upon it. Zaid b. Hérithah, adopted son of Muham-
med, and one of his most zealous followers, had taken to

wife Zainab bint Gahsh, whom on one occasion the prophet ,t
had seen unveiled, and whose charms had made a great 1§
impression upon him. On hearing this, Zaid at once 3
decided to divorce her in favour of his benefactor. '

Muhammed, however, at first hesitated to marry one who
was the divorced wife of his adopted son, a thing which,
as we have seen, was prohibited by Arabic custom.’
At length, however, the prophet received a revelation
which chided his fear of man, and declared that adoption
constituted no real relationship. Cf. Stra 33, 4 {.

““ God hath given to no man two hearts within him. |
Neither hath he made your wives (from whom ye i
are wont to separate yourselves with the declara-
tion, and regarding them afterwards as your
mothers) your true mothers; nor hath he made :
your adopted sons your true sons.” This 1s your
saying in your mouths; but God speaketh the truth, 8
and directeth in the right way. (5) Call such as
are adopted sons, the sons of their natural fathers.
This is more just before God. And if ye know not
their fathers? let them be as your brethren in !
religion, and your clients.” I

By the words, * God hath given no man two hearts ‘
within him '’ is meant, that a man cannot have the same
affection for supposed parents or children as for those :
who are really so; and, thercfore, adoption should create
no difficulty in the matter of marriage. :

Again, in verse 37 we read :(— 1

“ But when Zaid had determined the matter concerning ‘-,
her, we gave her unto thee for wife, so that no

! He hesitated because the marriage would be contrary to his own

law (Sara 4, 27). Cf. \WW. R. Smith, 1d., and Wellhauser, ** Die Ehe bei
den Arabern, p. 441, Anm. 3.

* On :,:3 of. Lane, Lex. ‘“One who makes a claim in respect

of relationship; f.e., onc who claims as his father a person who is not”

his father . . . or one who is claimed as a son by a person who 1s not
his father: an adopted son.”

3 That is, if he be a foundling, or one taken in war.
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crime might be charged against the believers, who
marry the wives of their adopted sons, when these
no longer demand them. The command of God
must be performed.”

It will thus be seen that the only reference made by
the prophet to the matter of adoption is due entirely to
celf-interest : the desire to set himself right with his
followers in the affair regarding Zainab. There is nothing
here, therefore, for which a parallel need be expected 1n
other social legislations. For beyond abolishing the old
Arabic custom already referred to, Muhammed says
nothing whatever on the subject of adoption. It may be
well, however, before dismissing the subject to refer
briefly to the teaching of the Muslim doctors regarding
the matter.

The only form of filiation which is recognized by
Muhammedan law is the one which is created by 1qrar,—
“ acknowledgment.”” The father alone has the right to
establish this relationship, to the total exclusion of the
mother and all other relations. And 1n order to render
the acknowledgment valid and effectual in law three
conditions must be complied with, namely (1) The adopter
and the adopted must be respectively of such ages as
would admit of the possibility of their star.ding in the
relation of parent and child to cach other. A man cannot
cstablish the relationship of father and son between
himself and another unless he be at least twelve and a
half years older than he whom he intends to adopt or
acknowledge.! (2) The person to be acknowledged must
be of unknown descent. If the parentage be known no
ascription can take place to the acknowledger. (3) The
person acknowledged must believe himself to be the
adopter's son; or, at all cvents, if old enough, must
himself assent to the act of adoption.

An infant who is too young to understand what the
relationship implies, or to give an account of himself,

! With the Shi‘ites no definite age 1s mentioned : one is rather to be
guided by what may be regarded as the natural possibility.
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is not required to agree to the acknowledgment; nor is
his assent a condition precedent to the validity of an
acknowledgment, as it is in the case of an adult.

It may be mentioned also that an acknowledgment
produces all the legal effects of natural sonship, and vests
in the child the right of inheriting from the acknowledger.

Further, in order to make an acknowledgment of a
child by a married woman valid, it must be confirmed by
her husband’s own declaration. Other matters treated
under this head by the Muslim doctors we pass by.
Ample compensation has been made by them for the

meagreness with which the subject is treated by Muham-
med himself in the Qoran.?

1 Sec Syed Ameer Ali, * The Personal Law of the Mahommedans,"’
E. 166 fI.” In the Hammurabi code the subject is treated in § 185 fi.
o legal and complete transference of filial rights and duties seems
to have existed in the law of Israel. The failure of heirs was provided

for by the levirate law. See also Art. ‘ Marriage’ in Hastings’
'* Dictionary of the Bible."




B. LAWS CONCERNING SLAVES

Aristotle maintains that slavery is based on nature,
and that certain races are intended to be subject. Whether
this be true or not, it would be useless to hope for the
abolition of slavery in Muhammedan countries under
present conditions. Whether the prophet of Islaim could
have abolished slavery altogether among his followers 1s
very doubtful; and his prescriptions regarding the just
and humane treatment of this unfortunate class, taken all
in all, are praiseworthy. On the other hand, there 1s
nothing whatever in Islim that tends to the abolition
of this curse. As Muir has well said, “ Rather, while
lightening, he riveted the fetter. . . . Thereis no obligation
whatever on a Moslem to release his slaves.” 1

The matters to be treated in this section are :—

I. The acquisition of slaves.
11. The treatment of slaves.

111. The emancipation of slaves.

I. THE ACQUISITION OF SLAVES

“ The greatest of all divisions, that between freeman
and slave, appears as soon as the barbaric warrior spares
the life of his ecnemy when he has him down, and brings
him home to drudge for him and till the soil.” 2 The two
main causes of slavery are want and war, and of these two
it may be said that war is the more potent. And so with
the Muhammedans, the acquisition of slaves was chiefly

connected with warfare. In Sira 47 Muhammed com-
mands his followers thus (verse 4 {.) :—

' Sir W. Muir, ** The Coran, its Composition and Teaching,"” p. 58.

. gylnr_ ** Anthropology,' p. 434 ff.; also Hastings, * D.B.‘PVul. 4,
p. 461.
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‘“ When ye encounter the unbelievers, strike off their
heads, until ye have made a great slaughter among
them: then bind (the remainder) in fetters. .
(5 And after this give (the latter) either a free '
dismission, or exact a ransom, until the war shall §
have laid down its arms.” !

The usual expression for female slaves in the Qorin as
(we have already seen (p. 10) is, ‘“ that which your right
hands possess.” =

It will be secen that Muhammed says nothing in the

/ Qoran regarding the purchase of slaves.?

According to Muhammedan law, a slave is (1) a person
taken captive in war, or carried off by force from a foreign
hostile country, and being at the time of capture an |

- unbeliever. (ii) The child of a female slave whose father |
is (a) a slave, or, () is not the owner of the mother of the
child, or (¢) is the owner of the mother, but who does not
acknowledge himself to be the father. (u1) A person
acquired by purchase.

War and slavery, as one would expect, is also closely 5-,
bound together in the Old Testament. In Num, chap. 31, |
the children of Israel are commanded to wage a war of
vengeance against the Midianites. And in verse 7 ff, we 1
read :—

1 Cf. also Siira 8, 12, 68. The Hanafees are of the opinion that this
severe law was intended only for the Battle of Badr (A.n. 624), or has :
been abrogated. The Shiahs, on the other hand, regard it as always .
binding, and believe it to be the duty of Muhammedans to put to death »',
all those who fall into their hands while the war is going on; but as
regards those who fall into their hands later, they are to release them ,
cither {ree or for a ransom, or in exchange for Muhammedan prisoners, %
or else to keep them as slaves. (See Sale on the above passage.) The 4
teaching of the Shifices is given bricfly in Baidawi's commentary on
the same passage. \

of © “po» 2 g
: {’.CJL.:i) {,jt..{lc,x_f.. L This cxpression can also naturally refer

to male slaves. Sce Suras 4, 40; 16, 73; 24, 33, 57 39, 27, ete. - . .
5 \ 3 ** Slavery by purchase was unknown during the reigns of the first

four Caliphs. . . . There is, at least, no authentic record of any slave

having been acquired by purchase during their tenure of the office. But

with the accession of the usurping House of Ommiah, a change cam?

over the spirit of Islim. MoAwiyah was the first Mussulman sovereign

\whn introduced into the Muhammedan world the practice of acquiring

/ slaves by purchase.”” Syed Ameer Ali, " The Personal Law of the
Mahommedans,” Introduction, p. 38 {.
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LAWS CONCERNING SLAVES 55

“ And they warred against Midian, as the Lord com-
manded Moses, and they slew every male. . . .
(9) And the children of Israel took captive the
women of Midian and their little ones,  etc.

As far as strangers were concerned, the Israelites were
allowed to buy, sell, or transfer their male and female

<laves. So we read in Lev. 25, 44 ff. :—

“ And as for thy bondmen, and thy bondmaids, which
thou shalt have; of the nations that are round
about you, of them shall ye buy bondmen and
bondmaids. (45) Moreover of the children of the
strangers that do sojourn among you, of them shall
ye buy, and of their families that are with you,
which they have begotten in your land ; and they
shall be your possession.?  (46) And ye shall make
them an inheritance for your children after you,”
to hold for a possession; of them shall ye take

your bondmen for ever.”

As among the Muhammedans slaves consist partly
of children of female slaves, and partly also of those that
are acquired, so in the Old Testament we have the two
expressions, ‘‘ he that is born in the house,” and ** he that
is bought with money.” 3 This shows us that among the
Israelites as among the Muhammedans the number of
slaves might be multiplied by birth. This, of course, 1s
true of all peoples who trade in slaves; since the slaves
are the “* possession "’ of their masters, their children also

belong to them.
A further agreement between the Muhammedan and

1 n.Ir:.g;—" Possession ''; esp. of land, landed property (Gen. 17, 8,

etc.): then also, as here, of persons.
2 'S also with the Babylonians, * Die Sclaven durften ohne Erlaub-

nis ihres Herrn nicht die Scholle verlassen und gingen bei dem Tode des
Besitzers ohne weiteres in die Hande ccines Erben {iber."—DMeissner,
** Beitrage zum altbabylonischen Privatrecht,” F 6. Secc also Mecissner,
‘* Aus d. altbabyl. Recht " (" Alter Orient,” VI1. 1.), p. 8 1.

ac3 ﬂ;i’;t_ﬂ n'J '1"?: Gen. 17, 12, etc. With Y] 1"7" cf. the

Arabic .1'11, 2, 3V, etc., also .f,-.
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Old Testament laws consists in the limitation of slaves to
foreigners. In Lev. 25, 39 ff., we read :—

““And if thy brother be waxen poor with thee, and sell ‘t
himself unto thee; thou shalt not make him to L
serve as a bondservant: (40) as an hired servant, |
and as a sojourner, he shall be with thee: he shall |
serve with thee unto the year of jubile: (41) then lt
shall he go out from thee, he and his children with \

I

him . . . (42) . . . they shall not be sold as a
slave 1s sold.”’ 1

\ And so with the Muhammedans, who are strictly forbidden
/ to take believers as slaves. The Muhammedan like the
Israelite is to regard his fellow-believer as a brother.?
Among the Babylonians, however, it was otherwise.
Slaves were recruited both from within and without.
If a son, whether natural or adopted, sinned against his
parents, his father could sell him as a slave. And like-
wise the husband had the nght to dispose of a quarrelsome
wife for money. Also the captured enemy naturally took 1
the position of a slave; especially did the white (light- -
complexioned) slaves from Gutium and Shubarti at that i
time appear to be much desired.?

vy

II. THE TREATMENT OF SLAVES )

We have already seen how the prophet in the Qoran :
insists upon the just and humane treatment of the widow :
and orphan. And a like treatment is demanded by him
also for slaves; and that 1in accordance with his teaching

that all men belong to God, and are therefore in a certain
sense alike. So we read in Sira 16, 73 :— (. 2

““God hath caused some to excel others in worldly
possessions; yet those who thus excel do not give *

1 Thislaw, however, canonly beregarded asanideal. That Israelites =
could be taken as slaves, and, in fact, were often so taken, usually on 1
account of debt, we find from such passages as 2 Kings, 4, 1; Ex. 21,
2 fi.; Decut. 15, 12; Jer. 34, 9 fI.; Isa. 50, I.

! See Syed Ameer Ali, ** The Personal Law of the Mahommedans,"

v. 37 & '
; Eiicissncr, ‘“ Beitrige zum altbabylonischen Privatrecht,” p. 6.
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of their wealth unto those whom their right hands
possess (their slaves), so that both may have an
equal share thereof. Do they, therefore, deny the
beneficence of God? ”

Also Stra 4, 40 :(—

“ Honour God, and associate none with him: and show
kindness unto parents, relations, orphans, the poor,
the neighbour who is of kin to you, and he who 1s
not,! and to your trusted friend, and the traveller,
and to those whom your right hands possess; for
God loveth not the arrogant and the proud.”

In the year before his death, the prophet, during a
farewell pilgrimage at Mina, delivered an address to his
followers, in which, among several other injunctions, we
find the following :—

“ And your slaves ! see that ye {eed them with such food
as ye eat yourselves, and clothe them with the like
clothing as ye wear yourselves; and if they commit
a fault which ye are inclined not to forgive, sell
them : for they are the servants of the Lord, and
are not to be tormented.” 2

1f Muhammed could not abolish slavery, he has cer-
tainly done what he could to secure for slaves a humane
treatment. And if present-day Muhammedans disregard
his injunctions, it is not fair to hold the prophet himself
responsible for it.> Also, as already observed, 1t must not

1 22 @) " The person who is one’s neighbour, but who belongs

to another peo le.""—Lane, Lex.
* Muir, ‘‘ Life of Mahomet,” Vol. 1 (London), p. 486.
' Prof. Fischer says, ** Dass man sichdie Lage der Sklaven in heutigen
muslimischen Landern im allgemeinen nicht zu schlimm vorstellen darf,
hat, abgeschen von andern (s. z. B. Lane, '“ Modern Egyptians,’ p. 168),
besonders Snouck Hurgronje gezeigt (‘* Mekka,” 2, p. 1 f1). Bei meinem
zweimaligen Aufentbalte in Marokko habe ich gleichfalls den Eindruck
jewonnen, dass die Lage der Muslimischen Sklaven nur formell von
der christlicher Diener verschieden ist." Cf. also Doughty, ** Arabia
Deserta,” 1, p. 554.—  The condition of the slave is always tolerable
. and is often happy in Arabia; bred up as poor brothers of the sons of
‘ the houschold, they arec a manner of God's wards of the pious Moham-
| medan householder who is ammy [properly ‘my uncle "l of theair
servitude and abdy [ my father’). . . . It is not many ycars ‘if their
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be forgotten that the legislation of the Qorin was enacted
for a seventh-century people. The position and treatment
of slaves among the ancients in different lands naturally
differed in accordance with the character of the various
pcoples, as well as the character of the slaves themselves,
that is, e.g., whether they be foreign or home-born. And
there was also a difference of treatment by the same
peoples at different times.! But if the enactments of the
prophet were only faithfully observed by his followers, the
treatment of slaves in Muhammedan countries would in
all cases compare very favourably with what it was among
the ancients.

Also the treatment of slaves, as enacted in Muham-
medan law, taken all in all, can only be regarded as just.
As we have already seen in the case of adultery (p. 39),
female slaves were held to be less guilty than free women,

and consequently their punishment was to be less severe.

houselord fears Allah' before he will give them their liberty; and then
he sends them not away empty; but in upland Arabia (where only
substantial persons are slave-holders) the good man will marry out his
free servants, male and female, endowing them with somewhat of his
own substance, whether camels or palmstems.”

L As regards the Babylonians cf. Meissner, ** Beitr, z. altbab. Privat-
recht,” p. 6f{.,—"" Der Sclave war nach altbabylonischem Rechte kein
Mensch, sondern eine Sache, welche man stiickweise berechnete: deshalb
wird von ihm immer als 1, SAG ardu = 1 Stuck (cigentlich Kopf =
caput) geredet, und aus eben dem Grunde wird auch nie der Name
seines Vaters genannt. Von den Freien waren sie Schon Ausserlich
durch cin cingebranntes Mal unterschieden, hdubig, und besonders wohl,
wenn sie als Ausrcisser bekannt wr--en, trugen sie sogar Ketten. . . .
Auch dic Todesstrafe konnte naturlich oune weiteres gegen sie ange-
wandt werden. . . . Trotzdem die Sclaven ihrem Herrn absolut
rechtlos gegenuberstanden, wird das Verhdltnis zwischen Herrn und
Diener gewohnlich ein recht freundliches gewesen sein. Die Sclavin
war gewohnlich die Nebenfran ithres Gebieters . . . der ithre Kinder
zu crzichen verpflichtet war. . . . In gleicher Weise wird auch der
Sclave gut behandelt worden sein; ja es kam sogar vor, dass Sclaven
adopticrt wurden. . . . Ein anderer Weg, die Fretheit zu erlangen, war
der Loskauf durch Geld (iptiru)."”

Also as regards the Israclites, cf. Guthe, ** Bibelworterbuch,” art.
'* Sklaven,'" " Der alteste Haussklave . . . hatte eine sehr angeschene
Stellung und unter Urnstinden Erbrecht (Gen. 15, 21.]. Eine Sklavin

konnte durch den Herrn zur Gattin und Gebieterin des Hauses erhoben,

werden. Man gab den Sklaven Weiber aus den eigenen Tochtern 1,
Chron. 2, 35 und den Sklavinnencigene Sohne zu Mannern, Ex. 21,9. . . .
Dic grausame Behandlung von Sklaven, auf die Luc. 12, 46 ff. anspielt,
ist romisch oder herodeisch, nicht israelitisch.’
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LAWS CONCERNING SLAVES 59

And especially did the law enact that they should be
sufficiently supported, and not made to suffer.

On the other hand, it must be remembered that slaves,
like any other property, were transferable. A Muham-
medan has the right to sell his concubine, at least as long
as he has no child by her.! And even if he have a child
by her, he can always deny the paternity (although this
does not often happen). And in any case, the slave would
have to continue to serve him, and be his concubine, that is
unless he, when she has borne a son to him, presents her
with her freedom by way of compensation.

I11. THE EMANCIPATION OF SLAVES

The founder of Islam not only insisted upon the humane
treatment of slaves, but also that 1t should be made
possible for them to secure their freedom, when they had
<hown themselves worthy of it by their conduct. Accord-
ingly the emancipation of slaves among the Muham-
medans must be regarded as a meritorious act.? Sura 24,
33 reads :—

“ And those of your slaves who desire a deed of manu-
mission,3 write 4 it for them, if ye have a good

1 Cf. Hammurabi § 119.—"* If a debt has seized a man, and he has
handed over for the money a maidservant who has borne him children,
the money the merchant paid to him the owner of the maid shall pay
(back), and he shall ransom his maid."’

2 C{. Sachau, ' Muh, Recht,” p. 131.

J s

3 iy of. Lane, Lex., under 15¥—""He (a slave) made a written

(or ﬂlh"-:r} contract with him (his master), that he (the former)
should pay a certain sum as the price of himself, and on the payment
thercof be free . . . also he (a master) made such a contract with him

(his slave). . . . The slave in this case is called ¥, .- - - and also
a....n\: and so is the master; the act being mutual. . . . But thelawyers
in the present day call the slave o - only; and the master, t'-f_'ﬂf-:."

¢ On this imper. cf, Baidawi on the paasage—_,f? de 3l g ;'lJ"

Ll 2 GUYI i3 Loglas 2LQN 5J +Wl Thus we see that according

to the mainﬁt;r of the jurists it has the meaning only of exhortation,

since it has to do with a contract which cnjoins dutics and rights on
both parties.

e
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opinion of them, and give them of the wealth of
L God, which he has given you.”

The manner in which this emancipation is brought about i ‘
in Muhammedan countries varies. Sometimes complete

and immediate emancipation is granted to a slave t
gratuitously, or for a money compensation to be paid later. Q
This is done by means of a written document, or by a E‘
verbal declaration in the presence of two witnesses: or ‘

again by the master presenting the slave with the certifi- 1{
cate of sale obtained from the former master. Also, in
conformity with the prophet’s demand in Stra 24, 33,
future emancipation is sometimes agreed upon to be
granted on the fulfilment of certain conditions; or more
frequently, upon the death of the owner. In the latter i
case the owner cannot sell the slave with whom the agree-
ment has been made.! Also, as the owner cannot alienate i
by will more than one-third of the whole property that he 1
leaves, the law ordains that, if the value of the said slave
exceed that portion, the slave must obtain,”and pay to the E
owner's heirs the additional sum. We shall see further
on that for certain offences, such as manslaughter, etc.,
the frecing of a captive is reckoned as part-punishment. i
[t is not impossible that Muhammed to some extent, at i
any rate, was acquainted with the Old Testament enact- |
ments concerning the emancipation of slaves (ct. Deut. 15, 1
12 Ex. 21, 2 ff.; Jer. 34, 15, 17; Ezek. 40, 17). While,
however, the Old Testament deals only with the emanci-
pation of Israelite slaves, who had become bondmen
through debt, Muhammed speaks of the emancipation of
all slaves. _*

1 See Lane, ‘ Modern Egyptians,” p. 115{.; also Sachauy, *“ Muh.
Recht,"” p. 131 fl. oy
1 See also Margoliouth, “ Mohammed," p. 461 {. s
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C. LAWS CONCERNING INHERITANCE

Before we proceed to deal with the question of the
distribution of an estate, a few words must be said
concerning :—

I. THE WILL

While providing for the attestation of witnesses,
Muhammed’s chief concern was to prevent the possibility
of false swearing in the matter. And so in S0ra 5, I05 ff.,
he enacts that the will of a deceased person shall be
attested by trustworthy witnesses. He says:—

O ye believers, let there be testimony among you,
when any one of you is near death, at the time of
making the will, through two just men from
amongst you,! or two others from a different
people,? if ye be on a journey, and the calamity of
death befall you, ye shall shut them both up after
the prayer;3 then, if ye doubt them, they shall
swear by God (and say), * We will not sell our
testimony for a price, even though it were to a
relative, neither will we conceal God’s testimony.
Verily, should we then be amongst sinners.’
(106) But if it shall be made clear that both of
these have been guilty of sin, then let two others
stand up in their place, of those who think them
to be guilty, the two nearest in kin; and they shall
both swear by God, * Verily, our testimony is truer

1 That is, from among the believers.
' Those scholars who regard the words 3;2 :,. c,l;f as referring

to non-Moslims in Moslim countries (X! ,_5.1] hold that the cnact-

ment is abrogated, since the testimony of a non-Moslim against a Moslim
is universally agreed to be inadmissable (sec Baidawi on the passage).
Aba Hanifa'and Ibn Hanbal, however, would allow the testimony of
a non-Moslim under certain circumstances. Sec Sachau, '* Muh.
Recht,"” p. 739.

? Usually the midday prayer is meant, this being the chief prayer.

O1
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than the testimony of those two, and we have not
transgressed. For then we should surely be of the
unjust.” (107) Thus it is easier for men to bear
testimony according to the purport thercof; clse
must they fear lest an oath be given to rebut their
own oath. Therefore fear God, and hearken; for
God guideth not the people who do 1ll.”

Thus we sce that two witnesses at least are necessary
in order to render a will valid.? And it is clear also that
the prophet (at least at first) would allow as witnesses
men who did not belong to the Muhammedan religion.
These witnesses are to be shut up ““ after the prayer,” so as
to prevent any influence from being brought to bear upon
them.?

I1I. THE DISTRIBUTION OF THE INHERITANCE

The enactments of the Qoran concerning the distribution
of a deceased person's estate are, on the whole, equitable,
and show a great advance upon the unjust, and indeed
cruel customs which obtained among the Arabs in pre-
Islamic times. The chief object kept in view by the
pagan Arabs in the succession of the property was that of
retaining it in the family. And in order to secure this
object the right to succeed was confined exclusively to
the male relations, and even among them to those who
were capable of bearing arms, and of defending their
possessions.? Consequently, all female relations as well as
111 male minors were excluded from the right to succeed.
The widows were excluded because they were regarded as

! But see further the commentaries and law-books. [

2 We may give here another passage, the first part of which is held
to be abrogated, namely Sara 2, 176 fi.:—"" It1s prescribed for you that
when one of you is face to face with death, if ye leave any goods, the
legacy is to his parents, and to his kinsmen, according to what is reason-
able, as a duty on those who fear God. (177) And if one shall alter
the legacy after that he has heard it, the sin thereof is only upon those
who alterit. Verily, God heareth and knoweth (all things). (178) And
he who fears from the testator an injustice (unintentional) or a cnme,

and shall make a settlement between the parties, it s no sin to him.”’

- b - - e - - - ) L
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1’9 4« Baidawi on Sira 4, 8., See also W. Rob. Smith, “ Kinship
and Marriage," p. 05 fl. "
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part of the estate, and as such passed ordinarily into the
hands of their husband’s heirs; the daughters were ex-
cluded because upon their marriage they ceased to be
members of their natural families; finally, the male minors
were excluded because as yet they were not able to bear
arms, and so to defend the tribal property, rights, and
privileges. These unjust customs the prophet boldly
undertook to abolish; and so to help the female sex and
the children to secure their just rights.

At first, however, in Medina Muhammed had a design as
regards succession which is totally different from that
which we find in his later enactments. It is set forth that
all natural relationships shall be disregarded in favour of
a spiritual or religious relationship, and that the succession
was to be regulated accordingly. Thus we read in Sira 8,

73—

“ Verily, those who believe and have fled (from
Mecca), and with their wealth and persons have
fought for the cause of God, and those who have
given refuge (to the prophet and his Meccan fol-
lowers) and help, these shall consider themselves
as next of kin to each other. But those who do
believe, but have not fled, ye have nought to do
with their claims of kindred, until they flee as well.
But if they ask you for aid for the sake of religion,
then help is due from you, except against a people
between whom and you there is an alliance.”

Thus we see that those of the believers who had fled
with the prophet out of Mecca, the Muhagiran, were to
regard the Medinan believers, the Ansars, as their nearest
relations, and consequently these were to inherit from
cach other, to the exclusion of blood-relations. It is clear
that this enactment prevailed for a long time, as we gather
from Baidawi.! Eventually, however, it was held to be
abrogated through the last words in the same Sura :—

Il ¥ ) ‘.r » b - » oJ o s
» w»ob i,

PSR VAT R | PR, S Baidawi on Sira 8, 73.
ly 1adl ':.""".tJ-"r"‘* aidawi on Sira 8, 73
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T Bu(t; blood-relations are nearer in kin by the Book of
od."”

And similar words are found also in Stra 33, 6 :(— i
t
\

‘ Blood-relations are nearer in kin to each other by the
Book of God than the believers and those who fled.”

&
Important as regards the questions of succession and \
the division of the estate are the directions given in It
Stra 4, 12 i, :(— 1‘
!

““ God commands you concerning your children. For
a male the like of the portion of two females. But
if there be females only, and above two in number,
they shall have two-thirds of what the deceased
leaves. If there bebut one, then let her have a half. |
The parents of the deceased shall have, each l
of them, a sixth part of what he leaves, if he hasa -
child: but if he leave no child, and his parents
alone be his heirs, then let his mother have a third.? .
And if he have brethren, let his mother have a |
sixth,? after payment of the bequests he has made, 1
and of his debts. . . . (r3) And ye shall have half )
of what your wives leave, if they die without {
issue: but if they leave children, then ye shall have
a fourth of what they leave, after payment of ‘-
bequests made, and of their debts. (14) The wives i
shall have a fourth of what ye leave, if ye die with-
out issue. But if ye leave children, then let them
have an eighth of what ye leave, after payment of
bequests made, and of debts. (15) If a man or a
woman's property be inherited by a distant relative
(neither son nor father),® and he have a brother or
sister, then let each of these two have a sixth; but ._
:f there be more brothers or sisters, let them share '*
in a third, after payment of the bequest he be-
queaths, and of his debts.”

1 The remaining two-thirds shall go to the father according to the
first enactment in this verse.

3 What remains goes naturally to the father. .
s [j4¢ denotes ‘‘ remote relationship " [Cognatio haud proscima.

Arabes dicunt " LXOI s ) e Vel U » o Ille cognatus paulum
remotus est.—Freytag). Sece also Baidawi on the verse.
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Again, at the end of the same Stira we read :—

“ They will ask thee for a decision. Say, God will give
you a decision concerning remote kinship. If a
man die, and have no child, but have a sister, let
her have half of what he leaves. And he (the
brother) shall be her heir, if she have noissue. But
:f there be two sisters, let them both have two-
thirds of what he leaves. And if there be more
brothers and sisters, let the male have like the
portion of two females.”

It must be admitted that these laws concerning in-
heritance, in spite of the fact that they were promulgated
with the best intention, and in spite of the fact also that
they appear on first sight most minute and definite, yet
are but little adapted as a basis for the formation of a
complete and proper succession-law. And in order to
present such a law the jurists of Islim have needed great
acuteness and power of reflection. And to attempt to
follow these jurists in their treatment of the different
enactments would take us far beyond the limits set to our
treatise. We will rather confine ourselves to those enact-
ments which are given in the Qoran itself, as well as a few
of the most important points dealt with in Muhammedan
law, and shall then conclude with a {ew general remarks
upon the same.

And first of all we notice that no privileges whatever
are given to the first-born in the matter of succession.
In this, however, the law of the Qordn is not without a
parallel.2  On the other hand, it will be seen that it differs

! See Sachau, ** Muh. Recht,"” p. 197 ff :—"" Das Verkehrte daran ist,
dass sie nicht von den niachsten und natirlichsten Erben, also in ersten
Linie dem Sohn, ausgehen, sondern von den Erben zweiten oder dritten
Grades, denen bestimmte Quoten der Erbschaft zugewiesen werden.
Indem der Qorin diese Quoten (nach denen die betr, Erben bei den

juristen syAl 443, " Quoten Erben’ heissen, im Gegensatze zu den

o' 22, den ‘allgemeinen Erben’) ein {ur allermal {estlegte, die {ibrigen

Verwandten aber zu Resterben stempelte, wurden letztere in den
Hintergrund gedrangt, so dass es vorkommen kann, dass sie Quoten-

cr+b;:]n alles erhalten und beispielsweise der naturlichste Erbe, der Sohn,
nichts.”

' Cf. the Roman Law.

= ———
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entirely on this point from the Old Testament,! with which
on so many other matters it 1s in entire agreement,

Another point to be noticed is, that in most cases the
share of a female is equal to only half that of a male.
Although one would wish that the prophet had advanced
yet further in his concessions to the female sex, still it
must be acknowledged that the cnactments already
referred to are a vast improvement upon the inhuman
customs of pre-Muhammedan times. It will also be seen
that where a deceased man’s parents, brothers, and sisters
are entitled to only a small share of the inheritance, that
share is to be equal to all without distinction of sex.

Again, according to the law there 1s no difference as
regards ability to succeed between the child of a lawful
wife and that of a concubine, provided always the child
of such concubine is acknowledged by her master; both
inherit in like manner. And the same 1s the case with
the child of a lawful wife, on the one hand, and an adopted
child, on the other. But it is enacted that an 1llegitimate
child shall inherit only from its mother, and vice versa.
Where there is no legal heir or legatee, the property goes
to the government treasury.?

Also, according to the law, the apostate, the Christian,
the Jew (also magician), the murderer, or manslayer, and
the slave are debarred from inheriting. A non-Moslim
cannot inherit the property of a Moslim, even when he
is his nearest relative. On this point the Sunnites and
Shi‘ites are agreed. With the latter, if a Moslim should
die leaving only non-Moslim relations, the property goes
to the Imam, to the exclusion of such non-Moslim heirs.
Among the Sunnites it goes to the government treasury.
Further, among the Shi‘ites a Muhammedan heir of a
non-Muhammedan relative comes before a non-Muham-
medan relative, even when the latter is nearer in degree

! See Gen. 24, 36; 25, 5; Deut. 21, 15-17; also Luke 15, 31. * The o

resent law (i.e., Deut. 21, 15-17) does not institute the right of the first-
Eorn, but invests with its sanction an established usage, and guards it
against arbitrary curtailment."—Driver, " Comm,"” p. 247.
} See Lane, ** Modern Egyptians,” p. 118.
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of relationship than the former.! But should a non-
Moslim leave only non-Moslim relatives, the inheritance
should go to them in preference to the Imam.

In the case of a murderer, according to the Shi‘ite
law, the absence of an intention to kill must be clearly
proved before he can succeed to the inheritance of his
victim. With the Hanafees,? however, murder, whether
intentional or unintentional, prevents one from inheriting,
undér any circumstances whatsoever; but, of course,
the murderer must be an adult, and in full possession
of his mental faculties.

Lastly, according to both the Sunnites and the Shi‘ites
slavery is a bar to succession. According to the latter,
should a person die leaving only a slave relative, his
property is to be sold, and the proceeds applied to the
emancipation of the said slave. DBut according to the
Sunnites the inheritance shall go to the Treasury. On
this point the teaching of the Shi‘ites Is much more
reasonable and just than that of the Sunnites. If a person
die leaving two heirs, one a free person, and the other a
slave, the whole inheritance goes to the one that is free,
to the exclusion of the slave, though he (the slave) be
nearer in relationship to the deceased.? |

It will be seen that the inheritance-law of the Qordn |
corresponds with that of the Old Testament In one

| important respect, namely, in the order in which the
relatives of a deceased person are to benefit. In the
Old Testament this is found both in Deut. (21, 15-17),
and in P. (Num. 27, 8-1I1). That is, a man’s children
come first in the order of succession, and then his nearest
relatives. So we read in Num. 27, 8 ff :—

“If a man die, and have no son, then ye shall cause
~“his_inheritance to_pass_unto_his daughter. (9)

=

1 According to some of the Shi'ite lawyers no Moslim can inherit
the property of a non-Moslim. See Sachau, Muh. Recht,” p. 2006.
f ' Also with the Shifiees. See Sachau, 1d. p. 205.
* » See Syed Ameer Ali, " The Personal Law of the Mahommedans,"

p. 95 fl.

=
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And if he have no daughter, then ye shall give his
inheritance unto his brethren. (10) And if he
have no brethren, then ye shall give his inheritance
unto his father’'s brethren. (r1) And if his father
have no brethren, then ye shall give his inheritance
unto his kinsman that is next to him of his family,
and he shall possess it; and it shall be unto the

children of Israel a statute of judgement, as the
Lord commanded Moses.”

On the other hand, as we have alrcady seen, the
Muhammedan law gives no privileges to primogeniture.
And in this it differs from the Israelitic law.! It agrees,
however, with the Babylonian law, according to which
all the children, natural and adopted, inherited, only
that the primogenitus (alya raba) appears to have occupied
a pre-eminent position, and to have received a larger
share of the inheritance than his brethren. The remainder
of the father's property, gold, slaves, real estate, etc. to
be then equally divided.?

The Muhammedan law agrees also in this with the
Roman law, where, as Gibbon says,® ‘‘ the insolent pre-
rogative of primogeniture was unknown; the two sexes
were placed on a just level; all the sons and daughters
were entitled to an equal portion of the patrimomial
estate: and if any of the sons had been intercepted by a
premature death, his person was represented, and his
share was divided, by his surviving children.”

An important agreement is found between the code
of Hammurabi and the Muhammedan law concerning

! See Art. ‘' Heir "' in Hastings' ** D. B.”" Vol. 2, p. 341 {.

t Mcissner, ‘* Beitrige zum altbabylonischen Privatrecht,” p. 16.
It is not clear, however, how Hammurabi, § 1065, is to be taken. ™ If a
man has aprnrtinncd to his son, whom he bas favoured—sha i-in-shu
mah-ru—field, garden, and house, has written him a sealed deed,
after the father has gone to his fate, when the brothers divide, the
present bis father gave him he shall take, and over and above he
shall share equally in the goods of the father’s house.” The question,
here is whether the expression ** sha i-in-shu mab-ru " refers to a younger
son favoured b?r his father, or equally, as D. H. Miiller ("* Die Gesetze
Hammurabi's," p. 134 {.) maintains, to the first-born.

1 ** Roman Empire,’” Vol. 3, p. 234.
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LAWS CONCERNING INHERITANCE 69

the right of succession of the children of a concubine.
As we have already seen, no distinction 1s made by the
Muhammedan law between the child of a legal wife and
that borne by a female slave, or concubine, provided the
master acknowledge the child to be his; both inhert
equally. And so we read 1n Hammurabi, § 170 (—

“ If a man his wife has borne him sons, and his maid-
cervant has borne him sons, the father in his
lifetime has said to the sons which the maidservant
has borne him ‘my sons,’ has numbered them
with the sons of his wife, after the father has gone
to his fate, the sons of the wife and the sons of the

maidservant shall share equally in the goods of
the father's house; the sons that are sons of the

wife at the sharing shall fix and take.’

On the other hand, if the man does not acknowledge
the children of his concubine as his, they shall not inherit,

according to both laws.

1 * Er teilt und wahlt sich scinem Anteil "—Winckler.

arfat.com



Wwoo 161db |\

D. LAWS CONCERNING CHARITY

There is no duty to which more frequent reference is
made in the Qoran than that of almsgiving. In almost
every Stra is this duty urged upon the believers; and in
some Suras, indeed, the prophet returns again and again
to this subject.! Further, we notice that the duty of
almsgiving is usually coupled with that of prayer, upon
which also Muhammed lays great stress.

Alms are said to be of two kinds, namely, legal and |
voluntary. The word usually employed to denote the

former of these two 1s .)f; or i‘{_} zakat: and for the

- g g

latter—the voluntary alms s. sadaqat. This dis- _
tinction, however, is not always observed. "

To the verb ¥; or _S; two meanings are given: |

(@) to increase or augment; to receive an increase and
a blessing from God; to thrive by the blessing of God;
(b) to be, or to become pure. As to which of these two
is the primary meaning there is a difference of opinion
among scholars.? Bajdawi says that these alms are

called zakit either because they increase a man’s store,

by drawing down a blessing thereon, and produce in his

soul the virtue of liberality; or because they purify the

remaining part of one’s substance from pollution, and the
soul from the filth of avarice.

(¥

Again, the verb i means, in the first form “to . |
speak the truth,” and in the fifth form * to give alms s

>

to one,” il jis, or to give what is termed ..

(i
+*

1 Sce csp. SGra 9.

' Heb. N1 Aram. RO7. . |0y Assyr. zakd, to be pure. Cf. Ges. '’
H.W.B. Del. Assyr. H.W.B. L
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Also the verb is used to denote what is given for the sake
of God: or what is given with the desire of obtaining
a recompense from God. Itis what one gives from one’s
property as a propitiation, to obtain the favour of God,
and is supererogatory. The zakat, on the other hand,

is obligatory.?

As we have observed, the references to this subject 1n
the Qorin are exceedingly numerous, and it is clearly
impossible within the limits of this work to give hecre
even a tenth of them. The following, however, are a

{ew of the most important.

Sara 9, §5:i— . . . But if they repent,? and are
steadfast in prayer, and give alms, then let them
go their way. God1s forgiving and merciful.”

Id. 18 :—'* He only shall repair to the temples of God
who believes in God and the last day, and 1S
steadfast in prayer, and gives the alms, and
fears only God. For these are among the rightly

. guided.”

Id.. 60 :—'* Alms are only for the poor and needy,® and
those who work for them,* and those whose hearts
are reconciled,® and for ransoming (captives),
and for debtors (who cannot pay), and for the
~dvancement of God’s religion, and for the
wayfarer.”

Id., 104 :—'* Take from their wealth alms to cleanse
and to purify them thereby; and pray for them."”

Sura 2, 269 f. :—"" O ye believers, give in alms of the
good things that ye have earned, and of what we
have brought forth for you out of the earth; but
do not take the vile thercof to spend in alms,
what you would not take yourselves save by
connivance.” ®

! See Lane, Lex. Also Ges. H.W.B. under ."IP'IY ”
3 That is, theidolators.

* As to the difference in meaning between K g ;i'ﬂ.l. secc Lane,

Lex, under ,,(_'. :

: Namcly.’tl;usc who collect and distribute the samec.
¢ To Islim.
¢ C{, Malachi, chap.1, 8.
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Sidra 3, 86 :—'* Ye cannot attain to righteousness until
ye expend in alms of what ye love. But what ye
expend in alms, that God knoweth.”

|

v .~
Sira 6, 142:—". .. Eat from the fruit thercof ?
)

)

J

whenever it bears fruit, and bring the dues thercof
on the day of harvest.” 1

Stra 41, 5 ff. :(—" . . . Woe to the idolators, who give
not alms, and believe not in the life to come.
But as to those who believe and do right, for them )
is a reward that cannot be measured.” ‘1

Sira 57, 7 :—" Believe in God and His apostle, and "
give alms of what He has made you inheritors of. |
For those amongst you who believe and give ‘
alms,—for them is a great reward.” “

In the early days of Islim, the obligatory alms was
collected by officials especially appointed for the purpose, |
and applied to different causes, such as the building of |
mosques, the maintaining of those who served in the
wars, etc. But in course of time this practice was dis- ‘
continued, and it was left to the Muhammedan's conscience |
to give the zakit, to be applied in whatever manner A
he thought proper.

According to Muhammedan law, alms are to be given g
from five different things, namely, cattle, money, corn, :
fruit, and wares sold. Alms shall be given once in every
year, generally in the proportion of one part in forty,
or two and a half per cent. of the value of what one
possesses. For every five camels, an ewe shall be given;
for twenty-five camels, a pregnant camel. He who has
money to the amount of two hundred dirhems of silver,
or twenty mitkals (that is, thirty dirhems) of gold,
must give annually the fortieth part thereof, or the value "
of that part. |

Alms are not due for cattle employed in tilling the = °
ground, or in the carrying of burdens. It is said in a -

P

tradition 5@‘ J,YTJ 221 y—There is no sadaqat in the
; ‘Fl - L ] .
case of working-camels; because they are the riding-
! That is, of the fruit-trees previously referred to.
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camels of the people; for theﬂsadaqat is in the case of

pasturing camels, and not when they work.?

On the other hand, in certain cases a much larger
portion is stipulated than the above mentioned; that 1s,
of what is taken out of mines, or the sea, or by any art or
profession, over -nd above what is sufficient for the
reasonable support of a man'’s family, and, especially,
where there is a mixture, or a suspicion of unjust gain.
In such cases a fifth part ought to be given in alms.®

It is to be noticed further that before a Muhammedan
is required to give legal alms, it is necessary not only
that his property shall be of a certain amount in value,
but also that it shall have been in his possession for at
least eleven months.

We will next consider what is said in the Qoran with
regard to spoils of war. Sara 8, entitled * The Spoils,”

begins thus :—

““ They will question thee about the spoils. Answer:
The spoils are God’s and the apostle’s. Therefore,
fear God, and settle this amongst yourselves.”

Also 42 reads :—'* Know ye that when ye have taken
any booty, a fifth part thereof belongeth to God
and to his apostle, and to kindred, and to orphans,
and to the poor, and to the wayfarer.”

Thus four-fifths of what is taken in war is to be divided
among those that take part in it, and the remaining
one-fifth is then to be divided as above. As to the manner
.1 which the dividing is to take place, and the particular
persons who are to benefit, there is much difference of
opinion among Muhammedan scholars.?

Words to the same effect are found also in Stra 59, 8 :(—

“ The spoils taken from the people of the towns, and
assigned by God to his apostle, belongeth to God,

1 Cf. 155 ..r;';“ ¥ ﬁ—" There is no sadaqat for slaves in cases
where they are cmplnd'ed in service' (that is, as distinguished from
slaves kept only for selling).

1 See Sale, Prel. Dis., § 4.

* See Sale's Prel. Dis., § 0.

1

-
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74 THE SOCIAL LAWS OF THE QORAN

and to the apostle, and to his kindred, and to the
orphan, and to the poor, and to the wayfarer, that

none of it may circulate among such only of you
as are rich.”

FFinally we have the }g\ i§; —The alms of the
breaking of the fast. This was to be given at the
end of Ramadin, the ninth of the Arabian months. It
was enacted that the believers should fast during the
whole of this month from dawn, when there is light
enough to distinguish between a white and black thread,
till sunset.! This alms is obligatory upon every person
of the Muhammedans, the free and the slave, male and
female, young and old, rich and poor. It is said to purify
the faster from unprofitable and lewd discourse, and

consists of a {_L', 2 of dates or barley (or of raisins or

some other ordinary kind of food), or half a &LZ of wheat.

That the greatest value 1s attached to the practice of
almsgiving is shown, not only by the prominence given to
the matter in the Qoran itself, but also by the frequent
references to the same which one meets with in tradition.
Thus we read, ‘* Give ye something as alms, though 1t be
but a dried date; for it will supply somewhat of the
want of the hungry.” And again, “ Give ye alms,
though it be but the half of a dried date.” Reference 1s
often made by writersson the subject to a saying of the
Caliph 'Omar ibn Abd-'Alziz, namely, * Prayer carries
us half-way to God; fasting brings us to the door of his
palace; and alms procures for us admission.” It 1s also
related how Hasin, the son of 'Ali, and grandson of the
prophet, thrice in his life-time divided his substance
equally between himself and the poor, and twice gave

1 See Sura 2, 181 fl.

: C:' is a certain mcasure used for measuring corn, etc., upon which

depend the decisions of the Muhammedans relating to measures oi

capacity. Mensura aridorum quatuor modios (3.) continens; quorum

unus unam libram ct tertiam ecius partem pondere acquat.—Freytag,
Lex, |

_—-—4‘
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away all he possessed. And even if we cannot believe
a1l that is said on this matter, yet it shows us 1in what
light almsgiving was, and is still regarded among the
Muhammedans.

The hospitality of the Arabs 1s proverbial. Generosity
<tands forth as one of the noblest traits in their character.
Hence the enactments of the Qoran concerning alms-
giving would appeal to the Arab in an especial manner.?

Moreover, the enactments of the prophet are only an
extension of a practice which already existed among the
ancient Arabs. According to Pliny,> the “Arabian
merchants who traded in spices were not allowed to sell
any until they had paid the tithe thereof to their God
Sabis. And the same practice obtained among the
Greeks and Romans, and, in fact, among heathen nations
generally from the earliest times.

Although it may not be correct to speak of the
Muhammedan alms as tithe, yet the principle in both 1s
one and the same, especially as regards the legal alms,
which, as we have scen, werc originally collected by
officials appointed for the purpose.”

Further, in laying stress upon this duty, the founder
of Islam undoubtedly had in his mind the injunctions of
the Jewish and Christian codes. For in both the Old
+nd New Testaments, as well as in the Talmudic writings,
frequent references are made to the matter of almsgiving.
We give the following from the Old Testament :—

Lev. 19, g f. :—" And when ye reap the harvest of your
land, thou shalt not wholly rcap the corners of thy

! See the Introduction. t Laert. Lib. 1.

» “* \WWhen the Arabs hastened to accept Islam they werc apt to
overlook one portion of its requirements, viz., the regular payment
of a tax, callc{ny a cuphemism Alms. The stages by which the Alms
had reached the character of a tax cannot now be traced; it began
without doubt in voluntary contributions which the wealthier members
of the community were desired to provide for the support of the poorer
members: and indeed the names for the institution scem quite certainly
I]cwia.h terms, of which one signifies * rightcousness,” and the other

*‘merit." but of which the former even in Biblical times had a tendency
to signify almsgiving,'" ctc. Margoliouth, ‘“ Mohammed," p. 412 fi.
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field, neither shalt thou gather the gleanings of thy
harvest. (10) And thou shalt not glean thy vine-
yard, necither shalt thou gather the fallen fruit of
thy vineyard; thou shalt leave them for the poor,
and for the stranger; I am the Lord your God.” :

Deut. 14, 28 f. :—'* At the end of every three years thou ':.
shalt bring forth all the tithe of thine increase in y
the same year, and shalt lay it up within thy gates:  #
(29) and the Levite, because he hath no portion |
nor inheritance with thee, and the stranger, and
the fatherless, and the widow, which are within
thy gates, shall come, and shall eat and be satisfied ; '
that the Lord thy God may bless thee in all the
work of thine hand which thou doest.”

It is also clear that Muhammed was acquainted with |
the teaching of the Talmud as regards almsgiving. In
the Talmud the greatest stress is laid upon this duty. ‘
Here, as in the Qorin, it is again and again referred to. *
The following passages may be taken as examples :—

those who are willing to give, but are not willing
that others should give; whose eyes are envious
of the goods of others. He who wishes that others
give, but that he himself should not give; whose _
eyes are envious of his own goods. He who gives t
himself and also allows others to give; he 1s

pious. He who will neither give himself, nor yet ;
allow others to give; he is wicked.” (

Snh. 49 b. ‘“ Alms is more meritorious than all
sacrifices.”

B. Bathra. 10b. . ‘““So great is almsgiving that it
reaches even to redemption.” .

“ As the sin-offering of Israel made expiation, so doth
alms make expiation for the people.”

Ber. 6b. ‘ Three things destroy evil fate, namely,
prayer, alms, and repentance.”

“ What are meritorious with fasting are the alms
which a man gives in the evening to the poor;
that they may procure provisions.”

|
P. Aboth 5. ““ There are four kinds of almsgivers, namely, |
|

Noteworthy also are the following sayings in the Talmud:—
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“ Alms is the salt of wealth. When wealth is salted
with this, it keepeth, just as meat 1s kept from
destruction with salt.” *

“ The giving of alms in secret is greater, according to
the teaching of Moses."”

It is said of Rabbi Janay, that seeing a man bestowing
alms in a public place he said, ‘““ Thou hadst better not
have given at all, than to have bestowed alms so openly,
and put the poor man to shame.” And Rabbi Jochanan
taught that he who 1s active in kindnesses towards his
fellows is forgiven his sin.

Muhammed also believed in the value of giving alms
in secret. He says, Stra 2, 273 \—

“If ye give your alms openly, it is well; but if ye
conceal them, and give them up to the poor, this
will be better for you, and will atone for your
sins.”” *

And with these words regarding secrecy in almsgiving
we may compare the words of Christ in Matt. 6, 1 :—

“ Take heed that ye do not your alms (R.V. righteous-
ness 3) before men, to be seen of them : otherwise,
ye have no reward of your Father which 1s in
heaven.”

Finally, notwithstanding the great importance which
Muhammed attaches to the duty of almsgiving, yet he
does not forget to remind his followers that it is possible

' Cf. Christ's teaching in Luke 11, 41: “ But rather give alms of
such things as yc have (ra dvérra); and, behold, all things are clean
unto you.'"" Here Christ enjoins alms as the true means of purifying
material objects for our usc; 1t is a counterpart to the ceremonial
washings of the Pharisces. Sce Hastings * D. B."" art. ™ Almsgiving."

o) rasr O 0t 0s Jamed

'O rt'_; ,}Q C{. Stiras 5, 70 and 11, 116 also Lane, Lex,

under ;f :

» See the commentaries on the passage. Although dikaiosuné 1s
not used specifically for almsgiving 1n the Apocrypha nor in the Sept,
yet the relerences to almsgiving and works of righteousness, such as
we find in Tob. 2, 14, etc., show a strong association of ideas between
them. Also we notice in the Qordn the contrast between ** the believers

who work rightcousness ' and ** the unbelicvers who give not alms.”

_—
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to forfeit the promised reward through unworthy conduct.
So we read in Sira 2, 205 {. :(—

““ Kind words and pardon are better than almsgiving
followed by mischief. O ye believers, make not
your alms of non-effect through reproaches and
injury, like him who spendeth his substance to be
seen of men, and believeth not in God and the

last day. . . . No profit from their works shall

they be able to gain; for God guideth not the
unbelieving people.”

Thus we find, on the one hand, that the prophet of
Islim, like the doctors of the Talmud, indisputably
teaches the doctrine that almsgiving makes atonement
for sin, a doctrine which 1s against the letter and the
whole spirit of the New Testament. Still, one cannot
be surprised at such a doctrine, since nothing 1s found in
the Qorin corresponding to the N.T. teaching on the
death of Christ as a sin-offering. On the other hand,
Muhammed warns his followers against the thought that
the fulfilment of this duty gives them a licence to live
unworthy lives. Rather it is only when this virtue 1s

accompanied by such others as adorn human life that the
giver has his reward.?

! References to almsgiving will be found in the following siras—

2, 4,9, 12,13, 14, 16, 17, 19, 21, 22, 23, 24, 27, 30, 31, 32, 33, 34, 35. 30,
42, 57, 58, 09, 73, 74, 70, 98, 107.

Marfat.com




. LAWS CONCERNING MURDER AND THEFT

In this section we have the following matters to
consider :—

 Intentional, or wilful murder.
 Uninlentional murder.

" The Lex Talionis, or Retaliation.
. Theft.

. The slaying of female children.

bn b o N H

We shall first of all give a number of passages out of
the Qoran, and then treat each matter in the above order.

Sara 2, 173 ff. :—"* O ye believers, retaliation for the
slain is prescribed to you; the free for the free, the
clave for the slave, the female for the female. But
he to whom his brother shall make any remission,
'« to be dealt with equitably, and made to pay :
with liberality. This 1s an alleviation from your
Lord, and a mercy; and he who transgresses
After that shall suffer a grievous punishment.

For you in retaliation is there life, O ye of under-
standing ! it may be ye will fear.”

Sira 4, 94 f.:—" It is not for a believer to kill a
believer save by mistake; and whosoever killeth
a believer by mistake, shall be bound to free a
believer from slavery; and the blood-money
must be paid to his people, save what they shall
remit as alms. But if the slain believer be of a
hostile people, then let him set free a believing
captive; and if he be of a people between whom
and yourselves there is an alliance, then let the
blood-money be paid to his family; and let him
cet free a slave who is a believer. And let him
who hath not the means fast for two consecutive
months. This is the penance from God. . . . But

79
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whoever shall kill a believer purposely, his reward
is hell: for ever shall he abide therein; and God

will be wrath with him, and curse him, and prepare
for him a great torment.”

Sara 17, 35:—'' And slay no one whom God hath
forbidden you to slay, except for a just cause.
And whosoever shall be slain wrongfully, we have
given his next of kin power (to avenge him).

But let him not go beyond bounds in putting to
death: verily, he is ever helped.” ?

Sara 22, 59 :—'* Whoever punishes with the like of
what he has been injured with, and shall then be
outraged again, God shall surely help him.”

Sara 42. In this siira are given some of the character-

istics of the true believers, where, among other things,
they are said to be those—

v. 37 :—'* Who when an injury is done them, avenge
themselves, yet let the recompense of evil be only
a like evil. But he who forgiveth, and maketh
peace, shall receive his reward from God. For He
loveth not those who act unjustly. And whoso
shall avenge himself after he hath been wronged,
as to these, there is no way against them. Only
shall there be a way open against those who
unjustly wrong others, and act insolently on the
earth in disregard of justice. These shall suffer
a grievous punishment. And whoso beareth

wrongs with patience, and forgiveth, verily, he
doeth a work that is necessary.”

The same subject is treated at the end of Sira 16.

v. 127 :—"* If ye make reprisals, then make them to
the same extent that ye were injured. But if ye

can endure patiently, best will it surely be for
the patiently enduring.”

Words bearing further on retaliation are found in

Sira 5, 49:—‘ And therein? have we enacted for:

them, Life for life, an eye for an eye, and nose for

) Sce Baidawi, ad loc. * ' Ex. 21, 23 fi.
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nose, and ear for ear, and tooth for tooth, and for
wounds retaliation. But whoso remitteth it as
alms, shall have therein the expiation of his
sin,’’ 1

Finally, in the same Stra (v. 42) we have the only
reference that is made in the Qoran to theft :(—

““ The man thief and the woman thief, cut off the .
hands of both, as a punishment for their crime,— |
an example from God; for God Is mighty and |
wise.” ? |

It will be seen from the foregoing quotations that
Muhammed lays great stress upon the duty of exer-
cising moderation in the carrying out of the lex talionis ;
and this, apart from other evidence, shows to what
extremes the fiery disposition of the Arabs carried them
. the fulfilment of this duty. But this matter will be
treated more fully further on. We will now consider
cach subject in the following order.

1. INTENTIONAL, OR WILFUL MURDER |

The punishment to be inflicted for this crime is death.
The free shall die for the free, the slave for the slave,
and a female for a female. These words, however, are
not to be taken too strictly; for, according to the Sunna
law, a man shall be put to death also for the murder
of 2 woman. Also by the Hanafee law a man is liable
to be so punished for the murder of another man'’s slave.
But, on the other hand, a man who kills his own child
or other descendant, or his own slave, or his son’s slave,
or a slave of whom he is part owner, is, according to

-
Yy

do 9. -
1 u) i,WS s Lane (Lex) says, " The word denotcs an act, or quality

which has the eflect of cffacing a wrong action or sin or crime; that
which covers or conceals sins or crimes; an expiation such as an alms-
giving, and a fasting and the like.” See also ‘* KAT?," Go1 {. and

““ Ges," (ed. 14) under 7B2 L.

‘ ' It is said that E1-Walld ben el-Mugira, a judge at Mecca, was the

first to take cognizance of this law. See Wiistenfeld, ** Gencalogischen
Tabellen,"” p. 401.

i
i
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the Hanafee law, exempted from this punishment; and
so also are his accomplices. Regard 1s also to be had
to a difference in religion, so that a Muhammedan,

though a slave, shall not be put to death for the murder
of an unbeliever, though he be a freeman.

We also see that, in addition to suffering the penalty
of death at the hands of his fellow-men, the slayer of a

believer shall be made to suffer the most severe penalties
in the next life. So we read :—

““Whoever shall kill a believer purposely, his reward
i1s hell:; for ever shall he abide therein.”

The verb employed here— s, means ‘“to remain,
“continue,”’ * dwell long or endlessly in a place’’ (peren-
navit et sempiternus fuit—Freytag). It is, however,
a doctrine of the Muhammedan religion that none who
profess that faith shall remain in hell for ever; and so
by some the term is taken to mean ‘‘ a long duration of
time.”” Others take the words in the sense of *“ He shall
remain there for ever unless he repents.”

It 1s further to be noticed that satisfaction for murder
may be made through the payment of a certain sum of
money to the family of the slain person.

However, the next of kin ! may, if he will, refuse to
accept a fine, and demand that the murderer be handed
over into his hands. Op the other hand, having once
accepted a money payment, he is strictly forbidden to
take any revenge on the murderer in future.

As we have seen, a peculiar characternistic of this law
concerning wilful murder is, that it may be compounded
for by a money payment. In the Old Testament legis-
lation, on the other hand, there is nothing upon which
greater stress is laid than the enactment that a murderer
should be put to death. Again and again do we meet

with the words, ‘ the man-slayer shall surely be put to ,

' That is, the D71 ‘JQ{J blood-avenger. See '‘ Ges.” (ed. 14), under
113 :
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death.”” ! No satisfaction was, on any account, to be
taken for the life of a murderer. For this crime, which
was looked upon as one of the most odious and abominable,
there was to be no pardon, no pity :—

“ Thine eye shall not pity him, but thou shalt put
away the innocent blood from Israel, that 1t may
go well with thee.”

For the murderer the cities of refuge furnished no asylum ;
and he was dragged away even from the altar.®

Among the ancient Egyptians also wilful murder, even
of a slave, was punishable with death; and the witness
thereof who did not try to prevent the crime was similarly
punished.®

In the Roman laws we find nine crimes enumerated as
being considered worthy of death as punishment, one of
which is the wilful murder of a citizen, for which, says
Gibbon,5 the common feelings of mankind demand the
blood of the murderer.

On the other hand, in the Homeric world the case is
exactly the same as what we find in the Qoran. The
life of a man-slayer was forfeited to the kinsman of the
slain, who might, however, accept a fine (mown) as satis-
faction: and we read, also, of men guilty of manslaughter
or wilful murder going into exile.s .~ . . .

We have seen that the prophet, in formulating his
enactments, had regard to the different classes of society.’
And this distinction is one that is generally recognized,
as, for example, in the Old Testament, where we read,
Ex. 21, 20 :— g |

' Cf. Num., chap. 35.

! Dcut. 19, 13.

» Ex. 21, 14; 1 Kings 2, 28 fl.

¢ Bettany, ‘' The World's Religions,” p. 480.

¢+ Gibbon, ** Roman Empire,” vol. 3, p. 241.

¢ See Jebb's ™ Homer," p. 54. Also cf. the Hebrew law, according
to which the slayer was obliged to remain in the city of refuge until
the death of the high pricst (i.e., the unintentional slayer only).

' Cf, Sdra 2, 173.

-
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‘““If a man smite his servant, or his maid, with a rod,

and he die under his hand; he shall surely be
punished.”

That is, ‘* Vengeance shall surely be taken.”! But it
is not explained of what this vengeance was to consist.
The Jewish commentators maintain that he was to suffer
death by the sword. In that case, however, we would
expect the usual expression N N, Probably it was

left to the authorities to determine the mode of punish-
ment according to the circumstances.

And the same distinction is found also in Hammurabia,
cf. § 116 :—

‘“ If the distress has died in the house of his distrainer,
of blows or of want, the owner of the distress
shall put his merchant to account; and if he
be the son of a freeman (that has dled) his son
one shall kill; if the slave of a freeman, he shall

ay one- -third of a mina of silver, and he shall
ose all that he gave, whatever 1t be.”

2. UNINTENTIONAL MURDER, OR MANSLAUGHTER

In this case several distinctions are made, as :(—

(@) Where a believing Moslim slay another believer,
who is of his own people. The penalty in this case 1s
the freeing of a believer from captivity, and the payment
of a certain’suni 'to the famlly of the slain person.

(b) Where. a bﬂhevcr sieye another believer, but where
the peoplé of the siayer and the slain are at enmity with
cach other. Hera the penalty is the freeing of a believer
from captivity. ' But no fine is to be imposed in addition
as in the former case. The reason for this is, that the
tribe to which the slain person belongs are unbelievers.

(c) Where the slain person belongs to a people that are
in confederacy with the Moslims. The penalty in this

' et Dp)

® The same distinction will be seen also in §§ 218f., 230f., 251 1.,
ctc.
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case is the same as in the first, namely, the freeing of a
believer from captivity, and a money payment. In those
cases where the slayer has not the means to pay the
required sum, he1s commanded to fast for two consecutive
months.

As regards the amount of the above fine, which 1s the
price of blood, according to the Sunna law it is a hundred
camels, or a thousand deenars (about {500) from him
who possesses gold, or twelve thousand dirhems (about
£300) from him who possesses silver. This is the fine
for the killing of a free man. Yor a woman it is half
this sum, and for a slave it is his or her value: but that
must fall short of the price of blood for the free.l

In cases of manslaughter the law of the Qoran pro-
vides nothing corresponding to what we find in the
Mosaic Code, namely, the cities of refuge. As we have
seen, unintentional murder is to be expiated for with
- fine and the freeing of a captive Moslim. It is note-
worthy, however, that in many cases where the Muham-
medan laws differ from those of the Old Testament, they
agree substantially with those of Hammurabi. We have
here another instance of this. In Hammurabi, § 206 ff.,
we read :(—

““ 1f a2 man has struck a man In a quarrel, and has
caused him a wound, that man shall swear, ‘1
did not strike him with knowledge’ (or inten-
tionally), and shall pay the doctor. If he die of
his blows. he shall swear, and if he be of gentle
birth he shall pay half a mina of silver, etc.”

In some cases, however, the Hammurabi law of man-
slaughter is very severe, especially where death has been
caused through neglect (cf. § 229 ff.).

3. Lex Tavionts, OR RETALIATION

As we have seen from our quotations, Muhammed
allows retaliation to his followers. And it is necessary

! See Lane, * Modern Egyptians,” p. 119.
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that something further should be said upon this
matter.

Reference has already been made to the cities of
refuge among the Israclites. The establishment of these

cities presupposed the custom and right of revenge.
The custom itself goes back to the earliest times. It

prevailed, not only among the Israelites and the Arabs,
but also among most, if not all, of the other nations of

antiquity.! Revenge of blood prevailed almost every-
where, so long as there was no national life generated,
or it was still in the first stages of its development. Conse-

quently the expiation of any personal violation of justice
was left to private revenge, and more especially to family
zeal. The warrant for this may be said to be the principle

of retribution, the jus talionis, which lay at the foundation
of the divine order of the world.

The practice of blood revenge was carried on among
the Arabs in all its fierceness. With them the idea of
kinship in blood to the god of their tribe was a pre-
dominant factor, which made the blood of a kinsman
holy and inviolable, and sanctioned the extremes of
blood revenge. Consequently this blood revenge was

with them a religious duty. The shedding of blood,
whether intentional or not, whether in peace or war,

was a crime to be avenged. This duty was incumbent
upon the next of kin, the go'el. But in the fulfilment
of his duty he was not left alone; the whole clan would
take his part. This again would be followed by the clan
of the murderer taking his part, and this would lead to an
incessant war between the two clans, that of the slayer
and that of the slain; and every murder committed
during this feud would supply a cause for new revenge.
As we have already remarked, murder, like other
crimes, may be compounded for by a money payment,
or rather, the handing over of so many camels. This 1s
brought about through an agreement between the slayer

I See art. ' Goel " in Hastings ‘“ D.B.," where also at the end a
valuable list of books on the’subject will be found.
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and the family of the slain, or between the two clans
concerned. When this agreement has been made, the
cause of the feud is naturally removed. But even when
compensation has been made, animosity frequently con-
tinues between the two parties for a long time. It 1s not
likely that among a people of the temper of the Arabs
feelings roused by what they regard as the greatest of
crimes would be soon calmed, even though compensation
has been made.

Our quotations from the Qorin show, further, that
retaliation is allowed also by the prophet for wounds.
It is ‘“ life for life, eye for an eye, nose for a nose, ear
for an car, tooth for a tooth, and for wounds retaliation.”

If it be urged that Muhammed could not have abolished
the custom of revenge in the case of murder, still he
could certainly have insisted upon the entire abolition
of it in the case of minor crimes. It is not to his credit
that he has given his sanction to such a cruel custom as
had already been abolished by the Christian dispensation.

It may be asked, did Muhammed intend that this
expression, life for life, eye for an eye,”’ etc., should be
taken literally. Sale ! maintains that these words, both
in the Qoran and in the Old Testament, are not to be so
understood. He says, ‘“ The expression ° eye for eye,
and tooth for tooth’ being only a proverbial manner of
speaking, the sense whereof amounts to this, that every
one shall be punished by the judges according to the
heinousness of the fact.”  Sale says further, *“ The talio,
likewise established among the old Romans by the laws
of the twelve tables, was not to be inflicted, unless the
delinquent could not agree with the person injured.”” *

Jut there seems to be no reason for taking the expres-
sion. cither in the Qorian or in the Old Testament, other

! Prel. Discourse, Sect. 6, and note.

2 Gibbon says: " They approve the inhuman and unr:(}ua] principle
of retaliation : and the forfeit of an eye for an eye, a tooth for a tooth,
a limb for a limb is rigorously exacted, unless the offender can redeem
his pardon by a fine of threce hundred pounds of copper.” " Roman
Empire,” vol. 3, p. 241.

'
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than in its strict literal sense as teaching perfect retalia-
tion. For example, in- Ex. 21, after referring to those
cases where a money payment may be made, the author
proceeds (v. 23) \—

“ But if any mischief follow, then thou shalt give life
for life, eye for eye, tooth for tooth, hand for
hand, foot for foot, burning for burning, wound
for wound, stripe for stripe.” !

Although, however, Muhammed himself says nothing
as to a money payment in the case of wounds, this 1s
allowed by the Muhammedan jurists, the amount being
as follows :(—

For a member of the body that is single, such as a
nose, the whole price of blood, as in the case of murder.

For a member of which there are two, and not more,
such as a hand, half the price of blood.

For a member of which there are ten, 1.¢., a finger or
a toe, a tenth of the price of blood.

When a man maims or wounds a woman, the fine 1s
half of that for the same injury to a man.

When a free man wounds a slave, the fine varnes
according to the value of the slave.

\When a man is deprived of any of his five senses, or 1s
dangerously wounded, or is grievously disfigured for life,
the fine is the whole price of blood.

Thus we see that by ‘the Muhammedan law all these
different crimes, namely, wilful murder, manslaughter
(unintentional), and personal injury may, without excep-
tion, be met by a fine. " In this respect this law is certainly
unique; at any rate, we know of no other legal code,
cither ancient or modern, where this manner of satis-

fying justice is made possible to such an extent. In the

case of murder, both premeditated and unpremeditated,

1 Of course, it does not follow that the Jews did insist upon this
tull retaliation, at least, in later times. In the Mishna we read : " If%
2 man has blinded another, or cut off his hand, or broken his foot,
one must regard the injured person as though he were a slave sold
in the market, and put a price upon him, and reckon how much he

was worth before the injury, and how much now."

‘;

;.;
e
g
|
A
l
|
|

'.5
'§
|




woI 1ell1b |\

L T S O

i

LAWS CONCERNING MURDER AND THEFT &g

this is allowed by Muhammed himself in the Qoran;
and, as we have seen, by the Moslim doctors it is extended
to the cases of personal injury.

Further, we notice that Muhammed also, quite In
agreement with the great stress which he lays on alms-
giving, favours the remitting as alms the penalty enacted
by him for injury. He says (Stra 5, 49) :—

« Wounds should be punished by retaliation; but
whoso remits it (as alms), it 1s an expiation for
him."”

In fixing the amount of the fine, regard must be taken
of the status, not only of the victim (that is, whether he
be a freeman or a slave), but also of that of the offender
(whether he be a rich man or a poor man). This, how-
ever, is a distinction observed by other legislators, and
is one that would naturally be expected.!

Although we believe that the prophet could have
done much more than he did in order to abolish the cruel
custom of retaliation, still when we remember to what
extremes the Arabs went in the fulfilment of this duty,
‘t must be confessed that Muhammed took a step in the
right direction. His attempt, as far as 1t goes, was
praiseworthy. DBut the evil here, as in most of his other
enactments, is that what he has commanded is to hold
good for all times.

[ shall bring this subject to a close with a saying of
Abu Hanifat, which expresses his wish that the desire
for revenge on the part of the Arabs should be curbed.
“1t is related of the Imim Abu Hanifat that he was
asked concerning a man who struck a man with a stone,
and killed him, whether retaliation was necessary, and
he answered, no, not even if he had struck him with
Abu Qubais.”" 2

I In the Mosaic code the lex talionis applied only to the free Israelite.
In the case of slaves, if the master struck out an cye and destroyed
it, i.e., blinded him with the blow, or struck out a tooth, he was to
Ilft him go !irr:r:, as a compensation for the loss of the member. Sce
eX. 21, 201.

! The name of a mountain near Mecca. From Kofut, * Funf Streit-
fragen der Basrenser und Kafenser,"” p. 72.
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4. THEFT

Rightly or wrongly, the Arabs have long been regarded

as a pecople unequalled in the practice of stealing. Writer
after writer relates how the genial Arab relieves the un-
fortunate traveller of what he has, and repeats the

grounds upon which the sons of the desert seek to justify
this general failing :—

'“ Robbery and murder were their ordinary occupa-
tions, for an Arab looked on work or agriculture as
beneath his dignity, and thought that he had a pre-

scriptive right to the property of those who condescended
to such mean offices.” !

Although we may regard this description of the Arabs
as somewhat exaggerated, still it seems strange that the
matter of theft, which i1s so fully treated by other legis-
lators, should receive such scant notice by Muhammed.

As we have already seen, theft is only once referred
to in the Qorin, and that in a very few words :(—

‘““The man thief and the woman thief, cut off the
hands of both, as a punishment for their crime ;—

an example from God, for God is mighty and
wise.”’

It will be well for us, however, to refer to some of the
enactments of the Muhammedan lawyers, who treat the
subject with the fulness 1t demands.

The law enacts that, for a first offence, the right hand
shall be cut off: for a second, the left foot; and should
the man steal a third time, he shall undergo a long term
of imprisonment, that is, until he shall reform. Some
maintain that for a third offence the culprit’s left hand
should be cut off, and for a fourth offence, his right foot.
The school of Abu Hanifat, however, is not of this opinion,
sincec Ali, the prophet’s son-in-law, had said that he

would be ashamed before God that a man could not after_
wards take anything, because he had no hands, nor

could he go about, because he had no feet.
! E. H. Palmer, *The Qur'dn,” Intro., p. x.
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The hand of the thief is to be cut off at the wrist.
But this shall not take place if the other hand has already
been cut off, or is useless; or if the thumb or two fingers
of the other hand has been cut off, or again the right
hand is crippled. It is also enacted that this mutilation
shall not take place during great heat or cold.

Before any of these punishments can be inflicted the
following proofs are required :—

(a) That two male witnesses give their testimony
against the accused, or that he himself confesses his
guilt. It is open to the accused to withdraw his con-
fession, and to flee from punishment is regarded as a
retraction. The judge must be satisfied as to what has
been stolen, where and when the theft took place, the
value of the thing or things stolen, and to whom it or
they belonged. It is necessary to inquire into these
questions also even when a confession has been made,
with the exception of that of time, since the prescription
comes not into account when the thief himself confesses.

() That the value of the goods stolen be not less than
a quarter of a deendr.

(c) A thief’s hand shall not be cut off for the theft of
what cannot be guarded, or is not worth guarding, being
found in the land in great quantity, such as dry wood,
hay, grass, reeds, game, fish, lime, ctc.; also such articles
of food as are quickly perishable, as milk, meat, fresh
fruit, etc. Further, a man may not be punished for
stealing from his wife, or the wife from her husband,
even if the husband has his goods under special care,
Neither is a slave to be punished who steals from his
master, or his master’s wife; nor the guest who steals
{rom his host, or he who steals {from the house of a near
relative, even if the thing stolen should belong to another.
On the other hand, should a thicf bring disgrace or harm
upon his relatives through entering the house of another,
his hand is to be cut off.

(d) Finally, the thief's hand shall not be cut off if
the thing stolen hath no commercial value, even though

T e s
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it be otherwise regarded as of great worth. Of such
may be regarded intoxicating spirits, provided no harm
shall follow to a Muhammedan. So also is the theft
of playthings (z.e., cards, etc.), and crosses, even if made
from gold, as well as copies of the Qorin, and the children
of free people, who are recognized as such, because they
are not regarded as property. But the theft of a slave
1s punishable.

Many other cases are treated by the Muhammedan
doctors which we must pass over.

As we have seen, the usual punishment for theft, both
according to the Qorin and the Muhammedan jurists
1s mutilation.? This 1s not only a cruel punishment,
but is also in the highest degree unreasonable. For,
while many acts of theft may be attributed to want, a
man’s chances of earning an honest living are naturally
lessened when he 1s deprived of one or more of his members.
Ifurther, although this barbarous mode of punishment is
not confined to Muhammedan countries,? still it stands in
contrast with what may be regarded as the usual mode
of punishment for this crime among the ancients, which
was either restitution or death.

Among the Hebrews, except in certain cases, the thief
was compelled to make restitution. This wvaried in
amount, rising as the means of detection became more
difficult.®  Thus, 1f a stolen animal were found alive in
a man’s possession, he was to restore two-fold; but if it
had been already slain or sold, he was to pay five oxen
for an ox, and four sheep for a sheep. If the thief did

! Lane (" Modern Egyptians,” chap. 3) says: ‘" In Egypt, of late
rears, these punishments have not been inflicted. Beating and hard
?nbour have been substituted for the first, second, or third offence,
and frequently death for the fourth. Most petty offences are usually
punished by beating with the * kurbdg "' (a thong or whip of hippo-
potamus’s hide, hammered into a round form), or with a stick, generally
on the soles of the fecet."

* Cf. Hammurabi, § 253: “ If a man has hired a man to reside in

his field, and has furnished him seed, has entrusted him the oxen and

harnessed them for cultivating the field—if that man has stolen the

corn or plants, and they have been seized in his hands, one shall cut
off his hands."” .

 Ex., chap. 22.
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not make restitution, they seized what was in his house,
put it up for sale, and even sold the man himself, 1f he
had not wherewith to make satisfaction.

As we have already seen, a thief’s hand shall not be
cut off if he steal such stuffs as are quickly perishable,
since it is possible that he took them owing to hunger.
With this we may compare Prov. 0, 30 f. . —

« Men do not despise a thief if he steal to satisfy his
<oul when he is hungry. (31) But if he be found,
he shall restore sevenfold; he shall give all the

substance of his house.”” 1

Also by the Roman law a man pursued and recovered
his stolen goods by a civil action of theft; they were
restored by the sentence of the praetor, and the injury
was compensated for by double, or threefold, or even
fourfold damages, according as the deed had been per-
petrated by secret fraud or open rapine, or as the robber
had been surprised in the act, or detected by a subsequent
research.?

On the other hand, In certain cases, a thief was
punished with death, as, for instance, in the casc of a
nocturnal thicf. In this the Hebrew, Athenian, and

Roman laws agree, as does also that of Hammurabi, as
we read 1n § 27 1—

“ If a man has broken into a house, one shall kill him
before the breach, and bury him in it ®

Another crime punishable with death by both the
Hammurabi (§ 14 ff.) and the Hebrew codes 1s man-
stealing. I shall give only the following passages :—

Ex. 21, 16. ‘ He that ctealeth a man, and selleth
Lhim. or if he be found in his hand, he shall surely
be put to death.”

! Rather, ' he may restore . . . he may give all," etc. The law
only knows of a twofold, fourfold, fivefold restoration (cf. Iix., chap. 22),
but a man may give more. Sec¢ ™ Dcl. Comm.," ad loc.

1 See Gibbon, * Roman Empire,” vol. 3, 240.

3 In peneral, the Hammurabi laws against theft are very scvere,
dcath being the penalty in most cases. Cf.§6f., § 22,§ 25.
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Deut. 24, 7. ‘' If a man be found stealing any of his
brethren of the children of Isracl, and he deal
with him as a slave, or sell him; then that thief
shall die.”

It will be seen that the reference here is to the theft of
a {ree Israelite. The Hebrews did not believe that the
theft of a foreigner deserved death, but only the theft of
one of the children of Israel. If it were a stranger that
was stolen, the punishment was restitution.

Finally, we notice that men-stealers are placed by St.
Paul (x Tim. 1, 10) also among the greatest miscreants.

To sum up, the Muhammedan law of theft 1s by no
means such as to command our praise; on the contrary,
it is, as already said, a cruel and unreasonable enact-
ment. And the same must be said of the laws enacted
by the Muhammedan doctors, in whose works we also
find much of what can only be described as absurd.?

It will be seen that I have referred to the subject of
theft, as it is dealt with in different codes, rather fully.
This was from a desire to show, on the one hand, how
insufficiently the matter is treated by Muhammed him-
self in the Qorin, and, on the other hand, the peculiar
character of the punishments enacted by the Muham-
medan doctors as compared with those we gencrally
find in other ancient codes.

5. SLAYING OF FEMALE CHILDREN

Before 1 bring this section to a close, I shall refer
briefly to a cruel custom which obtained among some of
the Arab tribes in pre-Islamic times, and to which Muham-
med refers several times in the Qordn, namely, the slaying
of female children. This inhuman practice 1s strongly
condemned by the prophet, as the following quotations
show :—

Sira 6, 138 :—'* Thus too have their associates made

scemly to many of the idolators the killing of their,,

! Such as, for instance, their definition of a ' proper place,” for
difierent things, from which to steal them is punishable.  See Kresmérik
in ** Z.D.M.G." (1904), p. 3206 f«

)
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children, that they might destroy them, and make
obscure for them their religion.” ?

Sira 16, 60 f. :—* When any one of them has tidings
of a female child, his face is overclouded and
black, and he has to keep back his wrath. He
skulks away from the people, for the evil tidings
he has heard :—Is he to keep it with its disgrace,
or to bury it in the dust? ™

Sara 17, 33 :—'* Slay not your children for fear of
poverty; we will provide for them. Venly to
slay them is a great sin.”

Sara 81, 9:—'* And when the child who was buned
alive shall be asked for what sin she was slain.”

It will be scen from the foregoing quotations that
two reasons were assigned for this custom, namely :—

(@) The fear of being reduced to poverty through
having to provide for such children.

() To avoid the disgrace which would follow, 1f they
should happen to be taken captive, or to- become
scandalous through their loose behaviour. Consequently,
the birth of a daughter was regarded as a great misfortune,
and the death of one as an unmixed blessing. Probably,
however, the second reason given was a mere pretence,
and the real reason for the existence of the custom
was poverty. It is well known that the nomadic Arabs
suffered much from want during a great part of the

* year. The rich alone had sufficient to eat, and these

_,'- gave the protection of their honour as the reason for

| the slaying of their daughters. DBut to the poor a daughter
was naturally a burden, and so, in their battle for exist-
ence, this custom did not appear to them to be improper,
as was the case with other uneducated peoples. Iurther,
we find that this burying alive of female children was
not the only device of the ancient Arabs in order to
check the growth of the population among them.*

! Some think that this passage refers to the practice of sacrificing
children to idols (Baidawi, ad loc).
' See ** Kinship and Marriage,” p. 153 fl,, and add. note c: also

Lane (Lex.) under J#, and Al-Harirl, ™ Durrat-al-Gawwas,"" p. 6 {.
1
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It must be remembered, however, that this cruel
custom prevailed among only a few of the Arabic tribes;
it was by no means a general thing with them. Conse-
quently we have here something against which the

prophet could speak out boldly, without fear of much
opposition.

As we have seen, this practice was by no means con-
fined to the Arabs. On the contrary, it was a very
general custom among the ancients. Indeed it is noticed
as a very remarkable thing among the Egyptians that
they brought up all their children. While, on the other
hand, in the ‘" Book of Actions and Retributions’” of
the Taoists we find the enactment, ““ Do not kill your
children, either before or after birth.” ' And it 1s well
known that even at the present day, this custom 1is
practised among the Chinese with impunity.

Nor must it be thought that this custom was confined
to the Orient. In early Greece, by the law of Lycurgus,
no child was to be brought up without the approbation
of public officers. * The moment a Spartan was bomn,
the state began to take cognizance of him. The infant
was carried before the elders, who decided on his fate;
if healthy, he was taken back to his parents, to be reared ;
if weakly, he was taken away and cast out on Taygetus,
to perish by exposure.” 2 Here, however, it will be
scen that the reason for this procedure was totally
different from those réferred to above, the laws being
framed with the sole view to the building up of a strong
military state.

The same custom prevailed also among the Romans.
Gibbon 3 says :— |

“ The same protection was due to every period of
existence; and reason must applaud the humanity
of Paulus for imputing the crime of murder to

! Bettany, ** The World's Religions,” p. 150. .

1 C. W. C. Oman, ** History of Greece,” p. 69. (Longmans, Green
and Co., London, 1898.)

' ** Roman Empire," Vol. 3, p. 225 {.

e ——— L A e N ‘__;é
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the father who strangles or starves oOr abandons
his new-born infant, or exposes him in a public
place, to find the mercy which he himself had
denied. But the exposition of children was the
prevailing and stubborn vice of antiquity; 1t
was sometimes prescribed, often permitted, almost
always practised with impunity, by the nations
who never entertained the Roman ideas of paternal
powers; and the dramatic poets, who appeal to
the human hearts, represent with indifference a
popular custom which was palliated by the
motives of economy and compassion. I1f the
father could subdue his own feelings, he might
escape, though not the censure, at least the
chastisement of the laws; and the Roman Empire
was stained with the blood of infants, till such
urders were included by Valentinian and his
colleagues in the letter and spirit of the Cornelian
law. The lessons of jurisprudence and Christianity
had been insufficient to eradicate this inhuman
practice, till their gentle influence was fortified

by the terrors of capital punishment.”’

This custom, then, which, as we have seen, was
practised among many nations both in the East and
West, was strongly denounced by Muhammed, and so
in Arabia came to an end. Customs that are old, and
very generally practised among a people, die hard. Dut
‘1 this case, however old the practice might have been
with the Arabs, it was by no means general, and hence
its abolition was not so difficult as it otherwise would
have been. None the less does Muhammed deserve our
praise for what he did.

arfat.com



F. LAWS RELATING TO COMMERCIAL MATTERS

While some of the Arabs led a nomadic life, obtaining
their living from the rearing of camels, horses, cattle,
and sheep, others were engaged in commerce;! and

their caravans set out at regular intervals to the East
and West., In Sitra 106 we read :(—

‘“ For the uniting of the Qoraish; uniting them for
the caravan of winter and summer;? let them
serve the Lord of this house, who feeds them

against hunger, and makes them safe against
fear.”

The Western caravan route was in use in the prophet’s
time: and Hashim, his great-grandfather, died at Gaza
when on a mercantile expedition to Syria. And, as 1s
well known, Muhammed himself was also engaged for
some years in commerce.

References to this subject are found scattered through-
out the Qorin, from which we learn that the legitimacy
of commerce is fully recognized by the prophet, provided
it be carried on in an honest and straightforward manner.
We shall first of all give a few passages in which the
matter is dealt with in a general way, and then proceed
to discuss the various points separately.

In Stra 2, Muhammed speaks concerning the pilgrimage
to Mecca, and gives several directions in connection
therewith, one of which reads :(—

“ Tt is no crime to you that ye seek good from your
Lord: but when ye pour forth from ‘Arafat,
remember God by the sacred beacon.”

! Cf. Ezek. 27, 21.  Also art. ** Arabia " in Hastings, “ D.B."”
! In winter to Yemen and in summer to Syria (Baidaw).
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RELATING TO COMMERCIAL MATTERS g9

Thus permission is given to the Muhammedans to
engage in commerce even during the pilgrimage, a per-
mission which we have no doubt they took full advantage
of. Again in Stra 4, 33 \—

“ 0 believers, consume not each others’ wealth 1n
mutual frivolities, unless there be trafficking among
you by your own consent.”

Sira 30, 45 :—'* And one of his signs 1s, that He sendeth
the winds with glad tidings, that he may cause
you to taste his mercy, and that ships may sail at
his command, that out of his bounties ye may
seek wealth.” ?

While, however, full permission is thus given to trade,
even when on pilgrimage; yet, as we learn from another
Sara, the zeal with which the Arabs of the prophet’s
time gave themselves up to this was not altogether
pleasing to him. He was much grieved to find them,
on the approach of a caravan, withdrawing en masse,
leaving him to preach to empty seats. So we read In
Stira 62, 9 ft. =—

“ O believers, when the call to prayer is made, upon
the day of the assembly,® then hasten to the
remembrance of God, and leave off trafhic; that
is better for you, if ye did but know. And when
prayer is performed, then disperse abroad in the
land, and seek of the bounties of God; and
remember God much; haply ye may prosper.
But when they see merchandise or sport, they
flock to it, and leave thee standing. Say, * What
is with God is better than sport and than mer-
chandise, for God is the best of providers.”

. :-__f; :r:';‘f“ J f(-:!ff ..i:)‘ * Gustenance through trade on the
sca.”” Galalain.
- L "
' That is, Friday, called Loy ;ﬁ the day of the assembly. It was

formerly called 4,07 ;; (sce Lanc, Lex). It was the day on which

Mubhammed entered Medina for the first time.
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We will now notice the several matters in the following
order, (a) Contracts, (b) Debts, (c) Usury, (d) Weights and
Measures, (¢) Bribery.

(a) Contracts. Sura 5 opens with the words :(—

“ O believers, perform your contracts.”

Also in Sara 23, 8, we are told that the true believers
are those ‘“ who tend well their trusts and covenants.” In
S{ra 2 the matter is treated more fully; v. 283 {. reads:—

“ If it be a present bargain which ye transact between
yourselves, it shall be no crime in you if ye write
 not down. And take witnesses when ye sell
one to the other, and let no harm be done to the
writer nor to the witnesses, which if ye do, will
be injustice in you. . .. And if ye be on a
journey, and cannot find a writer, then let a
pledge be taken. But if one of you trust another,
then let him who is trusted return what he is
trusted with, and let him f{ear God his Lord.
And conceal not the testimony, for he who conceals
it hath surely a wicked heart.”

Here Muhammed impresses upon his followers the
duty of strictly fulfilling their contracts, and gives
directions as to the mode of procedure under different
circumstances.

(i) When a contract or bargain is made, the parties
concerned may or may not commit the same to writing.
All such transactions are to take place in the presence
of witnesses. Although the prophet does not say so, W€
may take it that two witnesses at least are necessary,
as in the case of debts, etc. Further, Muhammed speaks
against the molesting of such persons as write down the
contracts, or are witnesses thereto, a thing which such
persons are always open to.

(ii) If the parties concerned be on a journey, and no
writer available, the one may give to the other a pledge.

But in cases where the parties are well known to each®

other, and have implicit faith in each other’s honesty,
no such pledge 1s necessary.




RELATING TO COMMERCIAL MATTERS 1ox

() Debts. In Sira 2 is treated also the question of
debts. Muhammed urges his followers to deal leniently
with those who are in financial difficulties. “ If,”" says
Bosworth Smith,! “ the two social touchstones of a religion
are the way in which, relatively to the time, it deals with
the weaker sex, and the way in which it regards the poor
and the oppressed, Mohammed’s religion can stand the
test.” That the prophet did much to put down injustice
and oppression, no one can deny; and in his enactments
concerning the treatment of debtors we have another
proof of this. I give the following quotations :—

Siira 2, 280 :—** If ‘anyone be in difficulties (regarding
a debt), then wait for easy circumstances: but
that ye remit it as alms is better for you, if ye
did but know.”

Id. v. 282 :—" O ye believers, if ye engage to one
another in a debt for a stated time, then write 1t
down: and let a scribe write it down between you
faithfully; nor let a scribe refuse to write as God
taught him, but let him write, and let him who
owes dictate. But let him fear God his Lord,
and not diminish therefrom aught. But if he who
owes be foolish, or weak, or cannot dictate himself,
then let his agent dictate faithfully; and let them
call two witnesses out from amongst their men;
or if there be not two men, then a man and two
women, from those whom he chooses for witnesses,
so that if one of the two should err, the second of
the two may remind the other. And let not the
witnesses refuse when they are summoned; and
let them not disfain to write it, be 1t large or
small, with its time of payment. This will be
more just for you in the sight of God, better suited
for testimony, and the best for avoiding doubt.”

It will thus be seen that Muhammed is very lenient
towards debtors. Nothing is said in the Qordn itself
regarding the punishment of debtors. The © law,"
however, ordains that a debtor shall be imprisoned for

1 “ Mobammed and Mohammedanism,' p. 175.
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the non-payment of his debt. But if he can establish

his insolvency he is to be liberated. Further, if in good

health, he may be compelled to work for the discharge

of his debt. But it must be remembered that no Muham- ,_

medan can be reduced to the position of a slave. That l%
I

is strictly forbidden.

When we turn to the Old Testament enactments
concerning debtors, we find that the position of an
Israelite was by no means light. A debtor could be
reduced to slavery; he was not, however, to be treated
as an ordinary slave, but rather as an hired servant,
and was to be released in the year of jubilee.? In later
times we find an endeavour made to better the position
of a debtor. He was to work for a certain time in order
to wipe out his debt.? ‘

With the above we compare Hammurabi, § 117 :—

““If a man a debt has seized him, and he has given
his wife, his son, his daughter, for the money, or \
has handed over to work off the debt, for three
years they shall work in the house of their buyer
or exploiter, in the fourth year he shall fix their
liberty.” 3

We thus sece that in this matter the Muhammedan
teachers agree with both the Hebrew and Hammurabi
codes. According to all of them a man was authorized
to compel a debtor to work in order to wipe off his debt. !
Further, as we have scen, a Muhammedan debtor can be |
imprisoned. And from some passages in the New Testa-
ment we learn that imprisonment was the penalty in
the time of Christ. Matt. 5, 25 f. reads :—

- e i i

‘“ Agree with thine adversary quickly, whilst thou art
with him in the way; lest haply the adversary
deliver thee to the judge, and the judge deliver
thee to the officer, and thou be cast into prison. _
Verily I say unto thee, Thou shalt by no means /'

1 See Lev. 25, 39 fl., etc.
1 See Ex. 21, 2: Deut. 15, 12; 2 Kings 4, I.
3 Scealso § 48, §1151., § 118 1.
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come out thence, till thou have paid the last
farthing.” 1. 2

In conclusion, we may say that the law of the Qoran
as well as the enactments of the Muhammedan doctors,
when compared with those of the Old Testament and of
Hammurabi are lenient and just. And especially so
when we further compare them with the Roman law of
debt, according to which a debtor might even be put to
death, and where the cruel exactions of creditors several
times led to serious disturbances.®

(¢) Usury. The question of usury naturally goes with
that of debts and debtors. Usurers form one of the most
despicable classes of men. Ben Jonson speaks of *‘ usuri-
ous cannibals’’: and Bishop Hall says: * See if there
be any such tiger or wolf, as an enemy, as an usuring
oppressor.” And the practices of usurers are by Muham-
med, as by other legislators, condemned in the severest
terms. The matter is referred to several times in the
Qorin. Sura 2z, 276 {., reads :—

““ Those who devour usury ¢ shall not rise again, save
as he riseth whom Satan hath paralysed with a
touch: ® and that is because they say, ‘ Selling 1s
only like usury’; but God hath made selling

1 Cf. Matt. 18, 30.

1 With the ancient Egyptians only goods could be seized for debt,
the person being the property of the king or of the State. At an
early period people were required to give in pledge for borrowed money
the mummy of a father or some near relative, a deposit certain to be
redeemed if at all possible: for if it were not redcemed the debtor
could not be buried with the usual ceremonies, or in any honourable
place.—Becttany, ** The World's Religions,” p. 480,

3 Sce H. G. Liddell, ' History of Rome " (John Murray, London,

1861), p. 73.
¢ The Hebrew word for usury is very characteristic, namely, 'ﬁ’;.

a bite, sting, vb. %), Ass. mashdku, to bite. In Welsh the usual

trans. is ocracth (cf. Lev. 25, 36, ctc.), which Prof. Sir J. Morris Jones,
M.A., assures me is not a Welsh word. Possibly it is from somc
French form of lucre, where the ] is mistaken ?:::r the art. Very
significant also is the Greek word éxos, lit. a bringing forth, birth,
And so Shakespeare can speak of usurers as those who

** take a breed of barren metal.”

* That is, in a canvulsive agitation of body, which the Orientals
attribute to the working of Satan.

Marfat.com
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lawful and usury unlawful; and he to whom the
admonition from his Lord has come, if he desists,
what has gone before is his; his matter i1s in
God’'s hands. But whosoever returns (to usury),
these are the fellows of the fire, and they shall
dwell therein for ever. God shall blot out usury,

but shall make almsgiving profitable; for God
loves not any sinful unbeliever.”

Id. v. 278 :—'* O ye believers, fear God, and remit the
balance of usury, if ye be believers. And 1if ye
will not do it, then hearken to the proclamation
of war from God and His apostle. But 1f ye

repent, your capital is yours. Ye shall not wrong,
nor shall ye be wronged.”

Siira 30, 38 :—'‘ Whatever ye put out at usury to
increase it with the substance of others, shall
have no increase from God.”

On the word U 3 OF _; ,» Lane (Lex) remarks as follows:

““ An excess, and an addition ; an addition over and above
the principal sum (that is lent or expended); but in the
law it signifies an addition obtained in a particular
manner (i. . usury and the like, meaning both unlawful
and lawful, interest or profit, and the practice of taking
such interest or profit); it is in lending, or in buying and
selling, and in giving; and is of two kinds; unlawful
and lawful: the unlawful is any loan for which one
receives more than the loan, or by means of which one
draws a profit; [and the gain made by such means];
and the lawful is a gift by which a man invites more
than it to be given to him, or a gift that he gives in order
that more than it may be given to him; [and the addition
that he so obtains]. (It generally means) an addition
that is obtained by selling food, etc., for food, etc., or
rcady money for ready money, to be paid at an appointed

period; or by exchanging either of such things for more
of the same kind."" !

- P

I Other words of a similar meaning are e, 1:,:, . See also °

Ges.'* under N'27Q and for difference between %) and N'37D see
Del. on Prov. 28, 8. :

‘_
(

v
\ "
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Also in the Talmud (Baba “ Mezi‘d.” chap. 5) usury
is explained as follows: ‘‘What does usury mean?
When anyone lends one sela (which is worth four dénars)
for five dénars, or two seah of wheat for three seah;
that is forbidden, because he bites; prop. the money or
other lent goods which he takes through the paying
back of a part of the debtor’s property.”

According to the passages quoted from the Qoran
we learn that there shall be a double punishment for
the practice of usury, namely, the loss of God’s blessing
in this world, and the torture of hell in the next. On
the other hand, it will be seen that Muhammed leaves
entirely open the question whether his followers may or
may not practise usury with people of another religion.
This is allowed by the Hebrew code,!and, as is well known,
is taken advantage of to the full. But the practice of
usury between the Israelites themselves is severely
denounced in several passages of the Old Testament.?
And not only do both the Hebrew and the Muhammedan
legislators join in condemning usury, but also in con-
necting the giving or the withholding of God's blessing
with the same.? It is more than probable, therefore,
that Muhammed was conversant with the Old Testament
teaching as regards usury.

(d) Weights and_Measures. The use of unjust weights
and measures is another matter which comes in for the
prophet’s condemnation, which shows that the Arabs no
less than the Jews were guilty of fraudulent dealing.
The following passages on the subject are found in the
Qoran :— |

Siira 6, 153 :—** Use a full measure, and a just balance.”

Sira 7, 83 :—'* Give good weight and measure, and be
not niggardly of your gifts to men, and do not
evil in the carth after it has been righted.”

' Cf. Deut. 23, z0. * Unto a foreigner thou mayest lend upon

uaurz‘:
* Sce Ex. 22, 25; Neh. s, 7: Ps. 15, 5; Prov. 28, 8.
' Deut. 23, 20. Sce also Dniver's ™ Deuteronomy,'’ p. 265 fi.
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Siira 55, 6 ff. :—** He (God) hath appointed the balance, [
that in the balance ye should not transgress. |
Weigh, therefore, with fairness, and stint not the
balance.”

In Stra 83, entitled ““ Those who give short weight,” ‘

Muhammed uses strong words against such offenders:—

V. 1 ff.:—"“ Woe to those who give short weight !
who when they measure against others take full
measure; but when they measure to them or.
weigh to them, diminish. Do not these think that
they shall be raised again at the great day, the
day when men shall stand before the Lord of the
worlds? By no means.”

It will be seen that the words used by Islam’s legis- |
lator greatly resemble those found in the Old Testament, |
2 fact which suggests an acquaintance with the latter ‘
on Muhammed’s part. This unjust practice is forbidden E
in several places in the Pentateuch, and strongly con-
demned by the prophets in all periods of the nation’s
history.! Further, it would appear that the form which .
this frauding took was similar among the Jews and the |
Arabs. Thus in Deut. 25, 13 f., we read :—

“ Thou shalt not have in thy bag divers weights,? a :
great and a small. Thou shalt not have in thine t
house divers measures, a great and a small.”

The author means twa kinds of stones, a large and a }
small, for weights, and two kinds of measures, a large
and a small, that is, the large for buying, and the small
for sclling. And probably this is the meaning of the
words in the Qoran (Sara 83, 1 ff.) quoted above: .

“ .. when they mecasure against others take full

measure: but when they measure to them or |

weigh to them, diminish.” o

1 Cf. Lev. 19, 36; Decut. 25, 13; Mic. 6, 11; Prov. 11, 1; 16, 11;

20, 10, 23; Am. 3, 5. Q
' Lit, 1aR) |98 — ND'RY NOK. So also in Prov. 20, 10; cf. also Ps.

12, 3=V ) 3‘2] 3‘2:;. ** With a heart and a hcart (double heart) j.*.*:_

do they speak.” Sce also 1 Chron. 12, 33.
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The Muhammedan and Hebrew codes agree also 1n
this, that no corporeal punishments or pecuniary fines
are imposed on those guilty of this dishonest practice,
as is the case, for instance, with common theft. We have
already seen that for stealing Muhammed enacts that
the hands shall be cut off. And this very punishment
was inflicted among the ancient Egyptians for the falsi-
fication of weights and measurcs. Also in the Ham-
urabi code we find this severe law concerning this

matter .—

§ 108 :—"“ If a wine-seller has not received corn as the
price of drink, but has received money by the
great stone, and has made the price of drink less
than the price of corn, that wine-seller one shall
put her to account, and shall throw her into the
river.”

But in the Qoran, as in the Old Testament, men are

taught to abstain from dishonest dealing lest they be
deprived of God's blessing. So we read in Deut. 25, I5 \—

“ A perfect and just weight shalt thou have; a perfect
and just measure shalt thou have; that thy days
may be long upon the land which the Lord thy
God giveth thee.”

Baidawi in his commentary on the words in Stra 83,
which we have alrecady quoted, refers to a tradition of

| Muhammed called U..::_J.:i,’- in which the prophet

L

says, ‘“ A people do not break a covenant without God
giving the enemy power over them: and they do not
give judgment contrary to what God reveals without
poverty spreading among them; and wickedness docs
not appear among them without death spreading iIn
their midst: and they do not give short weight without
being deprived of the plants, and being overtaken with
barren soil: and they do not keep back alms without
the rain being held back from them.”

:

! That is, "’ five by five," or rctaliation, as, for instance, five punish-
ments for five crimes.

Marfat.com
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At the present day, however, this, like many other
crimes, is dealt with in Egypt, India, etc., by the ordinary
courts of justice.! -,

(¢) Bribery. There is only one direct reference made ‘,

to bribery in the Qoran, namely, in Stra 2, 184, where §
we read :—

‘“ Devour not your wealth among yourselves vainly,

nor present it to the {]udgcs that ye may devour

|
\
a part of the wealth of men unjustly, the while ye |
know."’ l
!

In these words we have another example of the way ‘
in which Muhammed urged upon his followers the duty T
of dealing justly with cach other. At the same time 1t \
secems somewhat strange that the prophet should give |
to this important matter, as he did also to that of theft, l
such scant attention. The space given to the subject :
in the Qorin by no means corresponds to the wide pre-
valence of the evil of bribery among the Muhammedans. 1
On the other hand, it cannot be said that the matter 1s ‘
ignored by the Jewish legislators. For we find it referred
to, and severely condemned, in several passages both in
the Old Testament and the Talmud. On no account
were the Jews allowed to take bribes. Thus Deut. 16,
19, says :—

.__.,,._,.‘.._..l-.-" E——

‘““Thou shalt not wrest judgement; thou shalt not y
respect persons: neither shalt thou take a gift;?* 3
for a gift doth blind the eyes of the wise, and )
pervert the words (cause) of the righteous.” >

Job 15, 34, reads :— ‘

‘““ For the company of the godless shall be barren,
And fire shall consume the tents of bribery.” 2

1 See also Lane's ** Modern Egyptians,’’ chap. 4.
* 9N —A gift, esp. through which one buys off punishment. Ges, =
14; H.W.D,

3 See also 2 Chron. 19, 7; Ps. 26, 10; Prov. 6, 35; 17, 23; Isa. r, }-‘J_;
23; 33,15, Am. 5, 12, ctc. -
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In the Talmud (Keth. 105) the question is asked,
“ On what ground is the taking of a bribe forbidden? "
As soon as a judge accepts a bribe from a party, he
feels himself drawn to the same, and becomes as 1t were
one person with the briber. But no one can examine
what may be of disadvantage to himself. What, then,
is the meaning of MW ?—"NMW (=y12)? The judge 1s
one with the plaintiff. Also, * The judge who accepts
something from the other side 1s not competent to form a

just decision.”

One of the charges brought against the sons of Samuel
was that of taking bribes; while their father, on the other
hand, in his address to Israel could appeal to the fact
that he had not been guilty of such practice.?

Thus has bribery at all times been regarded as a
grievous sin, and rightly so, since its practice may lead
to the most serrous consequences both to the individual
and the state. Among the Romans the corruption of a
judge was reckoned among the crimes which were con-
sidered worthy of death. And had Muhammed given
more notice to the matter in the Qordn, perhaps one would
not find so much bribery in Muhammedan countries. The
extent to which it is practised, for instance, in Egypt,
is almost incredible. In general, says Lane,? the Naib’
and Mufti ¢ take bribes, and the Kadi ® receives from the
Naib. On some occasions, particularly in long litiga-
tions, bribes are given by each party, and the decision 1s
~warded in favour of him who pays highest.

b 3 Sam. 8. 37 12, 3. t “ Modern Egyptians," chap. 4.
s  JU deputy. | ..;.1: teacher, s U judge.
- [ ]
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G. LAWS CONCERNING FOOD, ETC.

1. Food.

It will not be necessary for us here to deal at length
with the question concerning the ground or the grounds
upon which primitive people distinguished between
foods. We know that men from the earliest times have
avoided certain kinds of herbs and of animals as food. |
While certain plants were instinctively avoided as being
injurious to health or destructive to life, they had alsoa |
horror naturalis, that is, an inexplicable disgust, for many
of the animals, and so avoided their flesh as unclean.? %

On the other hand, W. R. Smith says,? “ A prohibition
to eat the flesh of an animal of a certain species, that has
its ground not in natural loathing but in religious horror
and reverence, implies that something divine 1s ascribed
to every animal of the species. And what seems to us it
to be natural loathing often turns out, in the case of |
primitive peoples, to be based on a religious taboo, and ;
to have its origin not in feelings of contemptuous disgust,
but of reverential dread. Thus, for example, the dis-
appearance of cannibalism 1s due to reverence, not to |
disgust, and in the first instance men only refused to eat |
their kindred.” This author also refers to the fact that
the Hebrew word timé is not the ordinary word for
things physically foul, but is a ritual term, and corresponds
exactly to the idea of taboo, which is found among all
early peoples.’

l.‘l

-

! Sce Franz Delitzsch, ' Comm. on Lev,” chap. 11. o
1 * Kinship and Marriage,” p. 308 f. Sce also his “ O.T.J.C."* :
p. 366. Driver's " Deut.” p. 104. Hastings, ' D.B.,"" under the word A

H fO‘Od." lp_
3 Sce Ges.'* H.W.B. under RDD. \
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And as among other peoples, the Arabs also recognised
this distinction of foods. While, however, blood and that
which dies of itself are among the things that were gener-
ally avoided, yet some of the Arabs of the preislamic
times ate both.! Sometimes blood would be drawn from a
live animal, and poured into a gut, and then prepared

on the fire.2 This food was called moswad, and resembled
our black-pudding.®

There are many references to the matter of food in the
Qorin; and the following quotations will show that the

enactments agree in general with those of the Old
Testament.

Sira 2, 167 f.:—"* O believers ! eat of the good things
wherewith we have provided you, and give thanks
anto God if it be Him ye serve. He has only
forbidden for you what is dead, and blood, and
flesh of swine, and whatsoever has been conse-
crated to other than God.* But he who 1s forced,
neither revolting nor transgressing, it shall be no

1 * Abstemiousness {from so many articles of food as arc tabood by
the Jewish Law naturally ap eared strange to people whosc supply
was rather scanty, and who did not despise fallen camels.””—Hirschield,
““ New Researches,” p. 82.

1 Wity I‘-l-%” o My ll:hm J-T uV—Baidawi.
» Lane (Lex. 2% ) refers to a proverb which runs thus J 3% :;. ;; :J

__He has not been denied the entertainment of a guest for whom
4 camel has been bled by the splitting of a vein, and who has had the
blood so obtained. The origin of the saying was this: Two men
passed the night at the abode of an Arab of the desert, and, meeting
in the morning, one of them asked his companion respecting the enter-
tainment given by the host, and the latter answered, ' I was not enter-
tained as a guest, but only a vein (of a camel) was slit to draw blood
{or me," whereupon the other replied in the words above. Or a man
seed to entertain another as his guest in a time of scarcity, and, having
no food to offer to him, and being unwilling to slaughter his camel,
bled it by slitting a vein, and heated the blood that came forth, for his
guest, until it became thick, and gave it to him to cat, hence the
proverb.

¢ That is, such animals as are slaughtered without the words ** bismi
‘llaki "' being uttered. But in this casec onc must not use the full
expression ‘' In the name of God, the merciful, the gracious,” since
they are not appropriate on such an occasion. Lane (' Modern
Egyptians,”” chap. 3) says that some in Egypt, when about to kill an
animal for food, say, ** In the name of God 1 God is most great | God
give thee patience to endure the affliction which he hath allotted thee.”
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crime in him. Verily God is forgiving and
merciful.”

The above words, with the following addition, are
found in Stra 5, 4 :—

‘- And the strangled and the knocked down, and that
which falls down, and the gored, and what wild
beasts have eaten of—except what ye slaughter in
time, and what is sacrificed to 1dols,? and dividing

carcases by arrows.”

“ Id. v. 6, reads :—

“ They will ask thee what is lawful for them. Say,
‘ Lawful are those things which are good for you,
and what ye have taught beasts of prey (to catch),
training them like dogs, teaching them as God
hath taught you. So eat of what they catch for
you, and mention the name of God over 1t. . . .
Lawful for you to-day are good things, and the
food of those to whom the Book 2 has been given
is lawful for you, and your food is lawful for

them.”

We will also give the following passages because they
contain a further proof of Muhammed’'s acquaintance
with the Jewish dietary law, and also show the light 1n
which that law was regarded by him.

Siara, 3, 87 :—'* All food was lawful to the Children
of Israel save what.Israel made unlawful to himself

before that the law was revealed.®
Stra 4, 158 :—'* And for the injustice of those who

are Jews have we forbidden them good things
which we had made lawful for them.”

Also in Stira 6 much is found on this subject; v. 147
reads :—

1 Lit. ‘* What is slain upon a stone.” These angib were certain
stones which were placed around the Kaaba, over which when slaying
an animal one used to utter the name of some God, and upon w ich
it was the custom to slay an animal for thchurpc-se of sacrificing 1t
to some god or gods other than the true God.

' That is, Jews and Christians,

3 Namely, the flesh and milk of camels (Baidawi). See also the note

in Sale.
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“ To those who were Jews did we prohibit everything
that hath a solid hoof ; ! and of oxen and sheep did
we prohibit to them the fat, save what the backs
of both do bear, or the inwards, or what is mixed
with bone. With that did we recompense them for
their rebellion.”

Further references to the matter will be found 1n
Saras 5, 6, 10, 16.

The above quotations show us that the prophet was well
acquainted with the Jewish dietary laws. And according
to Muhammed these laws were imposed upon the Jews
on account of their iniquity. Still he did not find 1t
possible, even 1f he desired, to abolish all distinctions,
-nd to declare that every kind of food was equally clean
and lawful to eat. Hirschfeld 2 regards all these passages
that refer to the Jews as being late Medinan. If this view
s correct. we see that they belong to a time when Muham-
med had given up all hopes of being able to reconcile the
Jews, and would, therefore, naturally welcome any new
charge which he could hurl against his stubborn oppo-
nents. For, in most cases, he declares to be unlawful
those things which are also prohibited by the Jewish code,
as, for instance, that which had died of itself, blood,
swine's flesh, etc.®

On the other hand, a Muhammedan 1s allowed to eat
any of the above things when pressed by hunger. And
in this the prophet follows the Jewish doctors, who grant
the same liberty.* In Sura 3, 44, Muhammed says :—

“1 confirm what is before you of the law, and make
lawful for you some of that which was prohibited
from you.”

' On the words A& ¥~ Baidawi says, Everything which has a toe,
such as a camel and cattle and a bird. And it is said to mean what has

claws and hoofs, And pW (hoof) is called A (claw) metaphorically.

* New Researches, p. 82.
* Cf. Lev. chaps. 7, 11, 17, 19, also Deut. chaps. 12, 14.
¢« Cf. Maimonides, ** Hal. Mclachim," chap. 8. § 1.
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This means, says Baidawi, what was forbidden in the
Mosaic code, such as the fat of animals,? fish, and the
flesh of camels. As regards camels, Muhammed asks in
Siira 6, 145:—

“ And of camels one pair, and of oxen one pair (hath
He given you)? Say: Hath He forbidden the
two males or the two females, or what the wombs
of the two females contain? -Were ye witnesses
when God ordained for you these? ”

In this passage Muhammed endeavours to convince the
Arabs of their superstitious folly in making it unlawful
1t one time to eat the males of these kinds of cattle, and at
another time the females, and at another time again their
young.

Again, as regards fish, it was permitted to them to eat
only such as have no fins or scales. Sura 5, 97, reads :—

*“ Lawful for you is the game of the sea, and to eat
thereof ; a provision for you and for travellers.”

Thus we find that while Muhammed forbids the eating
of many things which are also forbidden in the Jewish
code, on the other hand, he allows his followers to par-
take of some things contrary to the law of the Old Testa-
ment. Further, in agreement with the Talmud it 1s

allowed to 2 Muhammedan when hard pressed by hunger |

to eat things which under other circumstances are for-
bidden. ,

2. Wine, Games, Images.

Before bringing my treatise to a close, it may be well
to consider briefly Muhammed's teaching on the use of
wine, games, and images. I shall first of all give a few
quotations.

Siira 2, 216 :—They will ask thee about wine and games
of chance; Say, ‘ In them both 1s sin and profit
to men: but the sin of both is greater than the
profit of the same.

1 Cf. Lev. chaps. 7, v. 23 fl. It is said of the \]legf in a t{:i-agititjn,
em, and devour

y

** Fats have been forbidden to them, but they se
the prices thereof.” '
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Sara 5, g2 f.:—'* O believers, verily, wine and games
and statues and divining arrows are only an
2bomination of Satan’s work; therefore, avoid
them, that haply ye may prosper. Satan only
desires to place enmity and hatred between you
by wine and games, and to turn you from the
remembrance of God and from prayer; but will
ye not desist, and obey God? "

But, on the other hand, wine 1s prepared for those who
<hall enter Paradise. So we read in Stra 47, 16 :—

“ A description of Paradise which is promised to the
God-fearing. Therein are rivers of water which
corrupt not, and rivers of milk whose taste changeth

not, and rivers of wine delicious to those who
drink.”

As regards the word 7i it is applied, not only to

wine, but also to any intoxicating and fermented drink.
And it is generally agreed that the word as used by
Muhammed in the foregoing quotations is to be under-
stood in this general sense. And as one proof of this 1t
is said that ,> was forbidden by the prophet when

there was not > of grapes in Medina, the beverages

of the inhabitants being prepared from dates.?

Muhammed says, ‘“ In both (wine and games) 1s sin
and profit to men.”  And so somc maintain that excess
only in these is forbidden. And although the majority
of writers are of a different opinion, yet the followers of
the prophet in no wise abstain from them.?

o gen. fem. yarius mascul. Vinum (potissimum e¢x uvarum
succo paratum); fum gquogue Omnis potus incbrians. (Swunt autem,

-

quo contendant primitivam vocis significationem esse polus incbrnans et
inde nomen vini ex wvarum succo parali derivatum ; in oppido Medinae

enim non exstitisse dicunt vinum ex uvis parvatum, i@ ul voce ,ok, quUa
wsus sit Muhammedes in interdiclo, omnis potus inebrians intelligatur,

necesse fial.) etc.—Freytag Lex. Secalso Lane’s Lex. under ::.

' " Like all barbarians, the Arabs were fond enoughof getting drunk,
but wine was a foreign and costly luxury; and the opposition to its
use found distinguished advocates before Mohammed.""—W. Rob.
Smith, ** The Prophets of Israel,” p. 388. Note 10.
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$ O,

Further, the word ,~. is said to include all games
of chance, such as dice, cards, etc. But it is usually
applied to a particular kind of game with arrows which
was practised by the Arabs. Briefly the game was as
follows : The participators bought a camel (on credit),
which they slaughtered, and then divided into ten (or,
according to some, into twenty-eight) portions. Each
player had an arrow, upon which was cut a number of
notches, which stood for so many portions of the camel.
Three arrows, however, had no portions allotted to them,
and the players to whom these arrows fell, had to pay for
the camel, which was then divided among the poor.?

Our quotations show also that Muhammed forbade
the use of images. It is possible that this refers to idols,?
of whom the prophet says they could not create a fly,
though they assembled together for the purpose.® Or,
as others think, the reference may be to the carved
pieces of wood, etc, which were used in the game of
chess. From the connection in which the word is found

in the foregoing quotation, this last explanation appears
to me to be the correct one.

L+

1 See Sale, Prel. Dis. chap. 5. Lanc's Lex. under . Also

** Septem Mu' allakat, Imru 'lqais ™ (Arnold) linc 22 : and A. Fischer,
in ** ZDMG." Band s8, 877 fi.

: See Baidawi on Sara 5, 92 {.
¥ Sdra 22, 72.

4
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APPENDICES

1. THE SUNNITES AND SHI'ITES

Tue Muhammedan world is divided into two grecat
camps, the Sunnites and Shi‘ites, within which are
found different schools of law. And as frequent references
are made in the course of the work to the teaching of
these schools, it may be well to refer briefly here to
their founders and their teaching.

The Sunnites are so-called from their reception of the
« Gunna " or traditions as having authority concurrent
with and supplementary to the Qoran. The Sh'ites are
the partisans of the house of Ali. They reject the
Authority of the Sunna, and believe that the Sovereign
Imamat, that is, the temporal and spiritual headship
over the faithful was by divine right vested in All and
: his descendants, through Hasan and Hosein, the sons
of Fatima, the daughter of the prophet, and, consequently,
regard the first three Caliphs, Abu Bekr (A.D. 632-634),
Omar (A.D. 634-643), and Othman (A.D. 643-054) as
usurpers. The Shi‘ites are found chiefly in Persia and
India, but the influence of their teaching has penetrated
into other parts of the Muhammedan world.

The Sunnites, who are by far the more numerous
(being about 20 to 1 of the Shi‘ites), are divided among
the following four orthodox schools, taken in the order
of their numerical strength, Hanifees, Shifices, Malikees,
Hanbalees, so called after the names of their respective

founders. These four schools were established under the
Abbaside Caliphs.?

! There were in all 37 Abbaside Caliphs, of whom Abu Jaafar,
surnamed el-Mansur (A.D. 754-775), Harun-ar-Rashid (a.D. 286-809),
and El-Mamun (A.p. 812-833) were the most celcbrated. It was
under the Abbasides that the power and glory of Islim rcached thuir
highest point. ™

117
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(a) Abu Hanifa an-Nomin 1bn Thibit (A.D. 699-
769), born at Kufa, was educated in the Shi‘a school of
law, and received his first instruction in jurisprudence
from Imim Jifer-i-Sidik (the sixth Imam of the house
of Muhammed), whom he often quotes as his authority. |
Later Hanifa seceded from the Shi‘a school, and founded
a system of his own. Hanifa 1s the main pillar of the
deductive method, which undertook to create precedentsin \
Muhammedan law by analogy, in agreement with the spirit '}
of the Qorin, the traditions, and the decisions of the first i
four Caliphs. His system 1s the most followed of any. ;

(b)) Abu Abdallah Muhammed i1bn Idris ash-Shafei i
(A.D. 770-819) was born in Ghizah in Syria. From 783 ‘
he was under the instruction of Milhik in Medina, and ‘-
later was mixed up in a plot in Jemen, and was confined |
as prisoner in Bagdad. Here he became acquainted with
the Hanifee doctrine through ash-Shaibani. But since
neither of the two prevailing doctrines satisfied him,
he developed a new system himself, in which he lays
special stress upon the methodical investigation of the
foundation of the law. |

(¢) Abu Abdallah Milik ibn Ans (A.D. 705-795) was
born in Medina. In contrast to the school of Hanifa,
Milik confined his teaching strictly to the traditions.
His chief work was entitled Muwatta.

(d) Abu Abdallah Ahmed ash-Shaibani el-Marwari ibn
Hanbal (A.p. 780-855) was born in Bagdad. At twenty
years of age he made a journey through Asia, that he
might hear the chief teachers of the traditions. On his
return to his own country he applied himself to the
teaching of ash-Shafei‘s until that scholar left for Egypt,
when he himself appeared as a teacher. Refusing to
acknowledge the Qorian to be created,! he was, by the

! The orthodox believe that the Qordn is uncreated and eternal.
This question, however, was at one time the subject of a heated con-
troversy. The Abbaside Caliph ¢l-Mamun made an cdict declaring
the Qorin to be created. This edict was confirmed by his successors,
Mu‘tasim and WAthik, who whipped, imprisoned, and put to death
those who held otherwise. Mutawakhil (A.n. 847-861) revoked the
edict, and put an end to the persccutions.
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order of the Caliph el-Mu‘tasim, severely scourged and
cast into prison, where he remained seven years. The
«chool of which he is the founder may be regarded as a
kind of puritanism, which aims at restoring the primitive
purity of religious observances.

Generally speaking, Central Asia, Northern India, and
the Turks everywhere are Hanifees; Lower Lgypt,
Southern India, and the Malay Moslims are Shafiees;
Upper Egypt, and North Africa are Malikees, while the
Hanbalees exist only in Central and Eastern Arabia.

The doctrines of these four doctors are essentially the
same as regards the fundamental dogmas, though they
differ from each other in the application of private
judgment, and in the interpretation and exposition of
the Qorian. They are also much given to disputing over
unimportant trivialities, such as the correct method of
ablution, the exact position at prayer, etc. While Abu
Hanifa allowed great liberty in the exercise of private
judgment in the exposition of legal principles, it 1s almost
entirely excluded by the other three: they are wholly
governed by the force of precedents, and do not admit
the validity of a recourse to analogical deductions, or
of such an interpretation of the law whereby its spint
is adapted to the special circumstances of any particular
case. Their followers are, accordingly, designated Ahl-
ul-hadis (traditionists par excellence).!

2. QORAN COMMENTARIES

Soon after the death of the Prophet, certain Muham-
medan scholars applied themselves to the exposition of
the Qoran, and between those that have been already
published, and what exist only in MS., it may be said
that thousands exist, of which the majority belong to

! PBrockelmann, ** Die Litteraturen des Ostens,” Bd. VI. Syed
Ameer Ali, ** The Personal Law of the Mahommedans.” G. Sale,
* Koran,” Prel. Dis. sec. 8. F. F. Arbuthnot, ** Arabic Authors.”
(William Heinemann, London, 1890), " The Mohammedan World of
To-day " (Fleming H. Revell Co., London and Edinburgh, 1900).
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the Sunnites. The following authors are among the best
known and most widely read.

I. AT-TABARI (A.D. 837—923). This is a very elaborate
work, of which there is an almost complete copy in the
vice-regal library at Cairo. Tabari, who was a great
traveller, composed many works on history, poetry,
grammar, and lexicography. His work on jurisprudence
extends to several volumes, and his historical works
stamp him as one of the most reliable of Arab historians.
Gibbon aptly calls him the Livy of the Arabians. He
died at Bagdad.

II. ZAMAKHSHARI (A.D. 1075-1144) was the author of
another famous commentary on the Qordn. Some,
however, regarded him as unsound on some points.
With his great insight, and still greater subtlety, he was
too apt to read his own scholastic ideas into the Qoran.
His work was edited by Nassau-Lees, Calcutta, 1859.

I11. Baipawl (‘ Nasir el-din abu ul-Khair abdallah
ibn Omar el-baidawi’’). This is by far the best known
of Qorin commentaries. It is little more than an
abridgment of Zamakhshari's, and was undertaken by
special request with a view to avoiding the latter’s sup-
posed heresies. The author, as the latter part of his
name shows, belonged to the town of Baida in Persia,
where he was Qadi (judge). He died at Tabris A.D. 1286.

IV. KHALAF IBN AHMED, ruler of Sakastan (Segistan,
Sistan), was a protector of poets and of scholars, to
whose number he is himself reckoned. Amongst other
literary works, he caused a commentary on the Qoran,
in one hundred volumes, to be prepared, this being the
largest of the numerous books of this kind of which we
have any information. He died A.D. 1008.

V. THE TAFSIR GALALAIN is a small but very useful
commentary on the Qoran, which I constantly consulted
in the preparation of this work. The commentary, as
the name Galalain (dual) shows, was the work of two,
father and son. It was begun by Galal ud-din us Suyuti

(1445-1505), who was first a Qddi at Suyut In Upper
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Egypt, and later a professor at Cairo, and completed by
his son, who also became a professor.

3. PoLYGAMY IN INDIA

The Rev. T. W. Reese, Calvinistic Methodist Missionary
in Sylhet, says in a letter to me: * With regard to
Muhammedans in Sylhet and Cachar, all my experience
goes to show that it 1s an extremely rare thing to find
-~ man with more than one wife. 1 have met with one
or two cases, but I am sure that not one per cent. of the
people avail themselves of this privilege of the Qoran.
Probably something like one in a thousand would more
adequately represent it. And even in the few cases
where polygamy is practised among them, it 1s generally
due to the absence of any issue by the first wife, and
sometimes by her inability, on account of physical disease
or weakness, to perform the household duties. It may
be that the provision laid down in the Qoran, that separate
establishments should be kept up for each wife, has
prevented, especially among the poorer people, the
practice of polygamy. But the sentiment of the com-
munity is decidedly in favour of only one wife. I have
always found, when told that a certain Muhammedan
had more than one wife, that he was regarded with a
certain amount of cynicism so far as his co-religionists
were concerned. Concubinage among the wealthy 1s
extensively practised, and also divorce. But among the
poor, as these things involve money, their circumstances
act as a sufficient preventative.”

As regards the treatment of women and children,
Mr. Reese says: ‘‘ The Missionary is regarded as a more
harmless species than the rest of mankind (European),
with the result that I have scen thousands of women 1n
the villages. The Muhammedan women and children
appear to be treated with pretty much the same con-
sideration as women and children in Hindu society.
Boys among Hindus would certainly get better treatment,
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and the sume thing holds good with regard to male
children among the Muhammedans. At the same time,
the Muhammedan women are more strictly secluded than
their Hindu sisters, as is shown by the fact that it is a
rare thing to find a Muhammedan Girls’ School. Our
Girls” Schools on the Plains are almost entirely composed
of Hindus. In the Silchar school, with a roll number of

150, we have not a single Muhammedan girl, although a
large percentage of the population is Muhammedan.
The girls among the Muhammedans marry later than
among the Hindus; the rule with the former being that
marriage should take place after puberty is reached,
while among the latter it should be an accomplished fact
prior to that event.”

4. HALLAM AND THE REFORMERS

In a note, Vol. 1. p. 68, Hallam says: *““ The notion of
these divines . . . are not very consistent or intelligible.
The Swiss reformers were in favour of the divorce, though
they advised that the princess Mary should not be declared
illegitimate. Luther seems to have inclined towards
compromising the difference by the marriage of a secondary
wife (Lingard, p. 172). Melanchthon, this writer says,
was of the same opinion. Burnett, indeed, denies this:
but it 1s rendered not improbable by the well-authenticated
fact that these divines, together with Bucer, signed a
permission to the landgrave of Hesse to take a wife or
concubine, on account of the drunkenness and disagree-
able person of his landgravine (Bossuet, ‘“ Hist. des Var.
des Eng. Protest.”” Vol. 1, where the instrument is pub-
lished). [Cranmer, 1t 1s just to say, remonstrated with
Osiander on this permission, and on the general laxity
of the Lutherans in matrimonial questions (Jenkins'’s
edition, 1. 303).] ! 4

! " The Constitutional History of England from the Accession of Y
Henry VII to the Death of George 11" By Henry Hallam, LL.D., g
LLondon, John Murray, Albemarle Strect, 1872.
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s. THE HEBREW LAW OF DIVORCE

On this subject the late Prof. Driver (* Comm. on
Deut.,”” p. 272 f.) says: ' Hebrew law . . . does not
:<titute divorce, but tolerates it, in view of the imper-
fections of human nature (mpos T7v cxAnpoxapdiay VLGV,
Mt. 198), and lays down regulations tending to limit 1t
and preclude its abuse. Thus the law of Deut. provides
three guarantees against rash or arbitrary divorce: a
definite and substantial ground must be alleged ; a proper
legal instrument must be prepared; and the case (it 1s
implied) must be brought before some public functionary,
who would not only secure the due observance of the
requisite legal formalities, but also take care that the
grounds alleged were sufficient, and consider any defence
that might be offered. The deed, moreover, in order
that the divorce may be legally valid, must be delivered
:to the wife’s hand, and she must be formally sent by her
husband out of his house. It is evident that the time
and expense involved in these formalities would tend to
check a divorce suit being rashly instituted; the husband
would have opportunity for reconsideration, and the
intervention of a public magistrate would prevent pro-
ceedings being instituted upon wanton or frivolous
grounds. The further provision in Deut. that a divorced
woman who had married a second time should not return
‘o her former husband, would operate similarly as a deter-
rent from hasty divorce, or, if the divorce had actually
taken place, it would lead the husband to consider the
possibility of taking his wife back, while he was still at
liberty to do so, viz., before she had bound herself to a
second husband: it would also be of value in a different
direction by checking, on the part of a woman desirous
of returning to her former home, the temptation to
intrigue against her second husband. In two cases the
right of divorce is withheld, viz., where a man slanders
his newly-married wife as unchaste, or seduces her before
marriage (22, '» %), the ground, no doubt, being, in the

o ———
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former case, that a husband guilty of such a mean attempt
to get rid of his wife deserved to forfeit the right alto-
gether, and in the latter case, that a woman who had been
so treated had a claim to special consideration at her

husband’s hands, and should not be exposed to the
additional disgrace of a divorce.”

I may also refer the reader to a valuable article by
the Rev. Prof. Kirsopp Lake, D.D., Leiden, on ‘‘ The
Earliest Christian Teaching on Divorce,”” in the
‘“ Expositor '’ for Nov. 1910.

6. THE MARRIAGE PORTION

Winckler (* Die Gesetze Hammurabis,” p. 38, note 4)
says : IEs wird unterschieden : 1 tirhatu, urspriinglich der
Kaufpreis, den der Mann fiir die I‘rau zahlt; also der
Mahlschatz, spater aber in entgegengesetzter Entwick-
lung; Mitgift, das, was die F'rau vom Vater mitbekommt :
2 Seriktu, das Geschenk,” die vom Vater der Frau gewihrte
Mitgift, die wohl als peculium angeschen wird (vgl.

§ 159 ff.); 3 nudunnd, das Geschenk des Mannes au die
Frau (Morgengabe).

7. MURDER AND THEFT IN EcGYPT

In the letter already referred to, p. 10, after remarking
that wilful murder 1s punished by hanging, and robbery
by imprisonment, sometimes with hard labour, Mr. J. D.
Bryan, Alexandria, says: *° You see from the last two
points that modern civilized methods have superseded
the old Sharia®. Ordinary crimes are dealt with by
civil courts, and not by the Mekhemeh Sharia‘. There
is now no cutting off of hands and feet for theft, nor
flogging or stoning for adultery. In theory no execution
of a Moslem can take place without the sanction of the
head of the religious court, but in practice, as in the
notorious case of Wardani, who murdered the Prime
Minister, the civil courts overrule the objections of the
Grand Cadi, and carry out their judgment. Islam is in
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~a most interesting state of transition. The old legal
fard are falling into disuse: their political ideals are
becoming dim, and even their religious beliefs are being

shaken.”
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