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We have heard the repective contentions of the

!
learned counsel for the parties and persued the record f
made availabie with care including the police diaries. At

the very out set it may be pointed out that at bail stage it

Is neither permissible nor desirable to make a deep scru-

tiny or minute study of the evidence on record. At the
same time the cuorts are not expected to make an order
n vacuum. The courts of law are supposed to make a
tentative assessment of the F.I.R., statements of P.WS.
recorded under section 161 CR.P.C., The recovery evi-
dence, The defence plea if any and other circumstances
and facts of the case and to reach a conslusion whether
in the given circumstances the accused are entitled to

the concession of bail or not.
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We may also take note of the fact that at the
stage of bail matter it was the obligation of the trail court
and the shariat court to look into the first information re-
port, The statments recorded under section 161
CR.P.C., The medico-legal report, The evidence re-
corded by the trial court and the defence plea if anyk,
we are not ignorant of the fact that at the stage of bail
the close scrutiny and deep appriciation of evidence is
not permissible, however, its tentative assessment not
prohibited. After all the courts are not supposed to pass

and order on bail application in the air but on the basis

of material and data available.
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SUPREME COURT OF AZAD JAMMU AND KASHMIR
=L LLAD JAMMU AND KASHMIR

Appellate jurisdietion

I":RESEN T:

Mr. Justice Sardar Said Muhammad Khan C 1
Mr. Justice Basharat Ahmad Shaikh.
Mr.Justic Muhammad Uunus Surakhvi.

Criminal Appeal No. 26 of 1999

(filed on 30.11.1999)

Proffessor Zahid hussain mirza,
S/o Fazal Hussain Mirza,

Caste Jarral, r/0 House No.66-A,
Sector C/3, Mirpur.

APPELLANT

VERSUS
I The state.

2 Muhammad Bashir Mustafvi,
S/0 Hassan Din, caste Gujar,
Khateeb Jamia Masjid Madina,

Sector C/2,Mirpur,
RESPONDENTS

Martat.com

| —

e —
= i —
§ - »




AY

DECISTION OF JUSTICE MOHAMMAD YUNUS SURAKHVI

Thus, I have reached the conclusion that there
are prima-facie reasonable grounds for believing that
the accused appellant is quilty of an offence under
section 295 (c) penal Code, for which the sentence
provided is a death and 1n cases where the accused 1s
connected with an offence, the punishment of which 1s
death, the grant of bail 1s an exception while the
refusal is a rule, My aforesaid view is fortified by the
reported cases titled Haji Rehmatullah and another vs.
The state [1979 P.Cr.L.J. 36] and Ghulam Nab1 vs.
Ahmad Hussain and 2 others [1980 P.Cr.L.j. 446]

DECISION OF JUSTICE BASHARAT AHMAD
SHAIKH.J.

[ have dispassionately gone through the book
more than once, I have kopt in mind that the author 1s a
Profeesor and aslo that there are some fatwas in his
favour, but I am unable to resist the conclusion that
while making his own comments, after quoting Verses
from Holy Quran, Ahadis and some learnes
commentators, the author has used language, tonc and

arguments which tend to show disrespect 1o the sacred
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name of the Holy Prophet (Peace be upon him). -
Reading of the book shows that instead of expressing
his views in respectful and serene language the author
has used language and tone from which it appears as if
he was writing about an ordinary human being rather
than about the exalted and sacred person of the Holy
Prophet (Peace be uopn him). The language adopted by
the author, punctuated with multiple question marks.
appears to be bordering on insult. In my tentative
opinion for the purposes of bail., this may amount to an
offence under section 295-C of the Penal Code.

I Therfore I agree with my learned brother Mr.
Muhammad Yunus Surakhvi, J. that this appeal be

dismissed.
ORDER OF THE COURT.
In.light of majority view, the appeal stands dismissed,
Mirpur
25.2.2000
2. Muhammad. Bashir Mustafvi.
S5/0 Hassan Din. Caste Gujar.
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