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PREFACE

In this httle volume an attempt has Leen made &
collect frem the dusty recerds of the dnu past, cerfar,
authentic facts and weave them 1ntoa conuected history
of the “* Admimstration of Justice duriiz the Muslim
Rule 1n India.’

It 1s saxd that all history wmay roughly
be divided into three portions uas cliaracterized by
oreater or less amount of authenticity and evidence.
“ Lowest of all i3 the legendary period ; next is the
semi-historical ; and last, we come to listory, properly
so called, where the mass of the materials is authentic
and contemporary.’’ !

Fortunately for us we are spared the pains of
coing through the legendary and serni-historical tales
and folklores, or through ‘‘ the heavy woven garments
of traditions and customs.” We are in the full
blaze of history dealing with the annal: and acconnts
upon  which Researches and Investigations have
thrown a strong searchlight. To the great credit of
the Muslim historians 1t must be said that they
have recorded not only the rise and fall of dynasticsand
angdoms, their wars and campaigns, their. pomp and
power ; but faithfully noted the mcidents in the lives
of the kings and emperors, the manners and enstorms
of the country, and the social and economic condi-
tions of the people. 1t was the age of history when
the Muslim kings ard emperors ruled India, and we
have contemporaneous records written by the coust

! Eiphinstone : ** History of Indin'" {Preface).



V] JUSTICE DURING MUSLIM RULE

chroniclers and private historians describing the event:
and affairs of the Stute and depicting the incrdents of
the Falace,

The history of the Judicial mystem of India traced
in this thesis, relates to the period covered by the
Medimval Age and extends up to the middle cf tlie
13th century.  The age had its tdeals of Justice and
standards of punishment. Tn order to throw {ull
licht on the sabject, T have divided the Maxlim Rule

1 India inte four periods:

(1) The period of conquest and nulitary occupa-
tiom.—From the Arab conquest of Sindh
till the invasion of Sabuktugin (712-991
A.D.).

(2) The pericd of successive 1nvaswons without
any altempt to * establish a  government
in India.—From the death of Sabuktagin till
the invasion by Muhammad Ghort (999-
1206 A.D.).

(3) The period of settled government with pudi-
cial tribunals.—From the time cf the Slave
Dynasty till the death of Sher Shah (1206-
1555 A.D.).

(1) The period of well-established governmoent with
an extensive judicial and  admnustratiee
muchinery.—From the Mughal Rule till the
agrant of the Diwdani (1356-1765 A.D.).

This plan has hesn adopted to convey a defnite
idea of the administration of justice of each period.
From this it shiould not be understood that I have gone
much beyond the scope of the subject selected by the
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Caleutta Univeraity for the ° Onauth Nauth Deb
Researcli Frize " and Medal. The University limited the
subject to the Mughal period only. While confining
myself within the ot of the subject and avoiding what
may appear to be a digression, I have made a rapid
survey of the administration of justice during the pre-
Mug h'al period without encumbering the main thesis
with b istorical details. The reason is obvious. The
Mughal system of the administration of justice was of
slow growth; the judicial moachinery was set up
gradually and from time tc time modified and improved
upon what had existed in the pre-Mughal period.
Consequently, it is deemed necessary that we should
irst of all know something of the Judiciary and the
Judicial muachinery that existed before the M aghal
Bule.  For this reason, I have given a very short
description of the judicial systemm of the pre-Mughal
period in Chapter II; while Chapter I deals with the
medel on which the Muslim judicial systemn of India

was based, and gives an analysis,
Thffifpﬂiﬂ of  the pointing out the extent of Muham.-
madan Law made applicable to
the non-Musiims of Tndia. Table I shows the grades

of courts th at existed at the period. This analysis, it
1s subrmitted, will be interesting and appreciative from
the legal and historical poin{ of view.

Chapter 111 deals exclusively with the administra.
t1on of justice during the reign of Akbar, and Table
No. II points out the gradation of courts that existed
1n the Capital and the Provinces,

Chapters IV and V give an account of the judicial
system during the reign of Akbar’s Buccessors, of the
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Vi1l JTUSTICE DURING MIISLIM RULE

dispensation of Justice by the Fmperors in person, and
of the mode of trial held 1 the court of the Qazi; whale
Table No 111 wives, in a1 bird’s-eya view, the orades of
tribunals with ~hort notes on the powers and jrisdic-
tion of the judicial oficers.,

Chupter VI deals with Appeal, Reterence, [{evision,
Jeview of judement, the Copstitution of Courts and
e Tall Benel: while Tabie No.o IV points out the
crades of appellate courts 1 the Capital and  the Pro-
‘J.'lI'}t'CF,

Chapter VI, Bection 1. deals exclusively with the
Cdinimsiration of wstice o the provinces, and Sed-
(ions T1 and VIT with that an rurat areas. as well ax
with the Sociaiistie fnnctions: while Table Noo V
noints out the aradation of courts that existed 10 Pro-
vinees only.

Chapter VIII deais with the administration o
justice during the reign of Auranczib s sucressors,
. . the later Mughale, Tt also gives an account of the
judiciary and the tribunals that existed 1in the coantry
at the time of the arant of the Driwidnin 1705, Thus
(e whole historv of the wdministration of  justice 1
fudit bies been broucht np fo tha period oi thie 1<t
Ludie Company.  =ection 1T gives o comparative view
ol the Isbimne courts and the Tritsh courts of justice,
while Section IV pointe out the intluences ob tho
Muchal Ruole on the present =ystem of adumistration.

Chapter [\ deals with the Istinmue Adjective Tiaw,
The omrent  Apnglo-Muhammadan Iaw  books deal
with that portion of law which 18 counizable by the
British courte ol justice, but tuke wvo notice of the

sdje-tive law.  The abgence of a treatise dealiny with

4 T pria AR e

. e e ee— T



PREFACL 1¥

this portion of the Mubammadan law has given rise to
certain misconceptions 1n the mind of muny writers.
One such misconception is that the (il used to
decide cases by the laws of the Qurun oply othont aiy
code of legal procedure. It 1= to e heped bt saeh
misconceptions will now be re wveld TR chinpder

Jso throws light on such topivs as thie L ot

Estoppel, Limitation, Les judicola, ele. s woli i
on the yuestion of courlt-fees nd apporndment ol
lawyers for conducting  cases  before  bhe Fabimie
courts.

Chapter X deals with some important  topies, riz.,
(1) the Jus G.ontium  of the Muslhns and tie Jas
Gentium of the Romans: (2) the Qdnin-1-Shahr of the
Tndian sovereigns and its relation to Commen Lanw of
the conntry; (3) its churacter and clim u- the Jux
Ge ntinr of Islim 5 (4) 1t ralses and  discusses an
important question whether Tiaaw and Politics =hould Dhe
separated from Religion, und what 1s the present
sttitude of the Muslim jurists relatip: to the subject,

Chapter XI is very inportant from the lawyer's point
of view. Section I deals with the nuture ot vmans. 1.,
the guarantee of protection aranted to nui-Muslins
1 have also given in this section a ~hort skeich ol the
Muslim law appiicable excluavely to non- v a<lims.
e will explain the reazons why the Mu-hm -overeigus
iolerated the customs and u-ages ol the Iinduos,
although many of them militate agnst the  Mu-liog
law, Section II deals with the edicts and
relating to non-Muslims and throwe bight on the
1-lamic International Tiaw, while Scction 1 points
out the socialistic principles of Islum.

Forrniid res

11
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N JUSTICE DURING MUSLIM DT
Chapter  XIT deals with le riein o0 o0 |
Eldmie anctiiations serubar fo the it end 0 o, |

adopted Ty the Caliph< and the Muslitm —overcion. o)
il A= oa matter of fact these wsittution- appliod
the models apon which Tedian triounals wore founded
Pxeellent ar they were 1n maore re-pect= than one. hoe
became popsar in the Medisva ! Aoc cven © e,
ardd  some of them were copiad by the Faropean

Moiaich-.

Spt?ri’rrff Feotuwre:s .,i' Fice Dol

Without any pre<umptuou-nes- on 1 SRS S BETUEPRY
mention here one fact.  In the cong oo of Iy 1nvesti-
callon J have found that there are wafe wellers ol
bave dealt with  the Mdusmiel- ity A U I 1ts.
~ome with  the Militaey and Revenue Syonie o
certaine Mushim monarche and empercrs. Bur Loodl:
has any one of them paid Proper attention fo it
Judicial - System. Noo doubt historinn: i eneral
have  miade  casnal  orefereres o 0 wlien they
deseribe  the character of o kine v oan erper,
A few writers have attempted in the conrse o1 Ve
deseniption of the Royal courts to Gaek the jadiendd
svatern © but thor aceonnts are <o meacre and in-
complete that hardly  can any proper estimate or
idea be formed from them regarding the judiciary wnd
the tribunals that existed in the pre-Britishh period.
Maoreover, their meagre accounts are mterspersed witly
snch taunis and ridicules based on racial prejudices and
pre-conceived notions that they leave an “rupression in
tie mind that God founded the Creation ou justics, but
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loft Tivdia out of hs  consideration, Such accounts do

not satisfy the Ml VaNness of the scholar.

T, the course of my researches I came  across e

tain faocts hitherto unlrown, These

Rosearches and In-
Guiry.

creat it

facts constitate topics ol
terest both from legal and husboricd
politts of view. T order o verify thoese facls | frete! fo
frapel, at a considerable erponse, throunic the Mughal
capitinls aid sane of the Natire Staies, and {fo salisfy
muself as to thewr authenticity. Thas verified L have
¢ ond that the facts relativg to the ‘‘drenes ot
triad,”” ““descrigiion of he Qdzi’s  court,” “rods of
frial > Cthe method of recording proceedings anc dravw-
ing up docrees,  efc.. are substantially correct. wud tally
with the procedure laid down m the hooks of - [igal
Jeral treatises). thoush such accounts are hardly to be
forind 11 ope bock, or 1n any  particular record. They
are lo be cathered from  varioug sources, a1l then
mastered and arrnnced on a “scientific system of
thousht.” Tie lollowing topivs constitute the apectd
faatures of the Look, and the subjects aisenssed i

connection with them are the re-ults of my erulry

and oricinal researches conducted indepeudently. These

results may be summarized as under i—

(1) Gradation of courts Ziven in Tabuolar forms,

Results of Research ride Tables Nog, I to V in pp. 29.
and Inquiry. 2%, 70, 7T and R0,

{:‘?.’JJ Di‘i.-'ir:iol'l o trihunah ity the courts Uf Origiﬂ
nal, Appellate, and Revisional Jurisdiction
ride Chapter VI, Section I, p. 73,
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(3 Two Londs of Tribunats—() the Conrt of Canon

oav o aned o0 the Conrt of Cannnon Laaw . vrddr

Chiaprer T1, Bection 1, pp. 20t and 142,

o Constitution of Comrt—Sumnmoving of  {ilds  or

(Pull Benels, ride Chapter VI, pp. 75 and 7o,

I"f"i

Che paer of the conrt to review its Judement
Chaprer VLl T1L

o How he Talie tonrt used o realise  costs

ceowrding adimnistration of  justiee o rid

dlcigs=tan on Conet-lee 1) Chapter IX,

E]]L I{)T-i"]-ﬁ

—

v A comparative view of the Llanoe Courtzs and
e British Courts ol Justiee,  cide Chapter
Mkl Rection 1T, . WS,

Ay Baow ob Eetoppel and Linutation. ete., Chap 1X.
T R Y DU Y

T Gorduom of the Mauslimes ond Jus Gentium
o e Rome is—the een-i-Shdahi of  the
Muslinn sovereins compared with  the Jus
foderarittee o the  Roman prators, rvade
Chupter 3. Bections T oang U1, pp. 131-112,

e scene- o trial and deseription of the Quzis
court i pp. 206, 103 and 124

(L Preparation of  thie  records of  proceedings—-
Medvizir and Sydat, p. 104

o Appointment of lawyers in the Mushm  court,
cul- Chapter {X, Section VI, pp. 129-131.

These  topre: covering us they do, a wide aud
nteresting fiell of legal history, have been systema-

nzed and arranged on a sciertific basis. The materials

Marfat.com
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PRI"FACH X111

upon which these superstructures are buitll, have  been
collected by ransacking varions old records,  books  on
Figah and histories ot the Middle Aees. They form
new and special features of this thesis whieh are lards
ly to be found 1n any othier work. ach of theese
topics, it 1is submitted, 15 an orivinal  production
and throws much licht on the [ndicial system of the

Muslimm Rulers of India.

My researches were condicted independently, save
advancement of the and excepl the i11<|l1il'},-’ mupde Tromn
Cause of Justice and the aged persons  for verifyving  the
Legal Seience facls  brought to lizht . -tated
sbove. The researches and investigntions will, T pre-
sume, advance the cause of law and justice——cspectally

the cause of legal history 1 the following respects:

(1, The history of the judicial systew doring  the
Muslinn =nzerainty of India does rarels CNISE
Tlhore are sotue historical works which con-
tain Mragmentary aceonnts of the adiministen-
tion of Justice. But a propet, anthentic and
ij:'-%tt"'mdtic hiistory of th [alimie of the Indian
judicial  system  his hardly  been  written.
This hook may. it 1= (o be hoped,  remove the
long-fuit want.

2) Each age has it= standard ol rorality, its 1deal
of justice and its measures of punistnoent.
By comparing them with those of our age, we
may make an estimate of the results produced
by “cycles of legal srogress.” The  urist
of cacli age has laboured to improve the judi-

cial system of hi- tune. His juristie notions

Marfat.com
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and legal inaxims are the “survivals o cuol-
rare. In these smvivaly we discover
crorm in gross and in on o 1deal aspeet
and a strange comb aation ol alirnuste anput-
cen which ““are racognized 1 all known
stages of  civilization, co-tateral to vooshic

iendencies of mankind.”

G The hastory of  the adininistvation of  justice

duringe the Mashm reie in [ndia disceloses
1 combination of different pudicial systems
of I[rig, Spain, Egvpt and Turkey. The
Indian systemy, as we fOud 10 darig the
Muolul rale, is “* a cobination of  Tadau
and  exfra-Indian  clements @0 or niere
correctly, 1t was the Perso-Arabie ~ysem
in Indian setting.® A critical study ol
these judicial systeris in comparison with
e presenr, affords winple scope foc nthier
refining the systemn of our tme by subordl-
niiting ¢ the condcious ego loo s envirens
Lent: T and  e~tablishing ¢ oo harciony

betweon ecolstic and altrurstie tpilses.

Farcipe deeonnts—nof Li-hablo.

[ v Lakenoup s owork e .;{nri[ ol love

IR

1'»,"*-.-“1]

a o oview o place hetore il q_rL'l'Ull{' 4ol

contecled history of the adnmint-rration of pistiee during

Vinalitn ule.  Anoclier objecd R O PR ATARNE

lhr*

cortain mi-conceptions which huve ereats
L mgieunderstanding and raee-propdhe

_ - STV R TR TR I
Conceptions Lave arisen frot the fuy b el

Marfat.com
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PRISFACE NV

off-hand observations, and sarcaslic remarks ol u
cortain class of historiangs who pose themselves as
authentic chroniclers of the Muoghal courts. B
their accounts, when critically examined, beiray thear
ignorance and prejudices.  Of these writers the baine
of two may be mentioned—Manucct and Dr. Bermer.
Storia de Mogor of Manucel and Trancls of Bernier
are considered as authortties on the history of the
Mushal period, and are largely relied upon by rthe

historians—especially the Huropean. But the modern

historians have shown that those bocks are not reli-

able.  The authors of those books pretend to de-crioe,
as eve-witnesses, the incidents of the tarem and of the
Royal Courts, as well as of the mner hfe of the
Emverors and the nobility. 1t will be presently seen
that as forcigners, they could not possibly have any
access to the inner cireles, nor any knowledge of the
ncidents which happened in the Harem.

When Manucel came to India he was an  illiterarc

bov of 11 vears. He cntercd into
Manucci's Storia. ) - .

the service of  Dart Shukoh as o
cunner.  After the defeat of Dara, he hved for some
time 1n disgutse, and then accepted service under
Aurangzib as a petiy soldier. There wa~ no school 1n
India for teaching the Huropean languages. His Remoir
or Storia, was written in three lancuages— French,
Portuguese and TItahan. Liong after hiv  dearth  a
manuscript copy 1s said to have been found 1 Berlin
towards the end of the last ce aary. How could
Manuccer write his memoirs 1n t ree languages, or
why was a portion of it wriiten 1in Hne language, and
other portions in the languages which he did not

Marfat.com
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know @ and how did the hybrd manuseript reach
Berhin @ The whoie thing iz a mystery. = Mvery part
f this book manifests the anthor’s  nwahice. anorance
and labrication.”

Mr. Lave-Poole. the autuor of History of duranqgzil,
aracterizes Manueei's Storia thust 5 The work s
(o0 il of errors, and savours oo stroncly of ihe
Chrenique Seandalense ol some malictou: avd Jdis-
appoinied Lack-tairs underling ar the Muoaghal court, @
he e-teerncd as an authority”

Ny, Sodig AL e Ins Vindicalion of Awrangzib
obeerves. ¢ Even the word haeleelairs  in the above
quotation 12 110! Aently applied, Mianucel never was
1 a posthon (hackstairs or otherwiser to learn those
things of the court, hagem and  other inacceessible
places which he seems to tuke creat pleasare in Jescrib-
ing. (rovernor Pitt very properly  callid Maneen 3
S’fu?‘fu ¢ Th('? }Iist{_JI‘}? ol T{'HH ThU!tlh o P lU}.

Dy RBermer arrived  at Delhi  towards ilie end of

. 1659, < When in Delhi, ar he had
Bernier's Travels aceidentally losi his property and
was i o lelpless condition. he tried to get sote
cuployment.”  Having failed in  his atrempt  he
secured o monthly allowance frorn the State Charity
Fupd throneh the intervention of Dinishhnand Khan,
4 kind-hearted noble m Aurangzib’s court, but he was
nof ;J'I'Jllllifd ALy ratihk  or peiesdl L-"‘;{‘L*L)I‘d'lllg to the
I‘u]eh af the ?‘-Iuiu;’[ﬂ {‘ourt. 0o butle wds ull(m*ed fo
Ltend the Loval Court undess he held 2 swansals (Cvil
or militiry  ratk) uuder the Stale.  This fact shows
« that Dernter had nothine to do with the Tinperial

o — T T — - Dl
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Court or the Harem, never aftended the court and never
had an opportunity of talking to Aurangzib  personally
or hearing humn talk to others.”  Yet “* Lo has vecoid-
ed a pretty long speech that Aurangzib :s sand {6 have
addressed fo one of his old teachers on the tisclesanens
of the knowledge he had taught hnn.,”” My, Pringic
Kennedy, the author of the History of reat Mughals
criticizing Bernier's discourse, says:

“T'he whole speech savours of 4 lively French inven-
tton. It 18 what we might expeet from a Frenchman
living 1n the same half century as Jlenelon and other
moral -authors of Liowms NIV's court; beyond the

Los

fact that the tutor did rot get what le wanted
and was sent away without having been shown auny
tavour, 1t 18 not safe to accept anv other pars
of the story. Bernter indeed only used the

which other ancient and mediaeval writers

license

hﬂ,-x-"ﬁ
used, 1.¢., of putting Imto their hero’s mouths whag
they think they would have said, without knowing In
the least what they actually did say...”

The author of 4 Vindication of Adurangzib  points
out : “*Bernier, 1n his book, says that he heard of =1,k
Jahdn’s death when he was at Golkonda on  hijx Wiy
back to France. The Fmperor's death occurred on the
22nd Janvary, 1666, but he records suhsequent avents
as i he were an eye-witness of them . 16}

“Another ¥rench traveller, Tavernier, the jeweller,

recorded his memoirs which were published in two

volumes ; but the greater part of that work is taken up
by information concerning 1inatters of interest to his

own callineg., He throws « Lo
Tavernier's Travels. - v _Ome light
on the government and customs
bl

Marfat.com
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of the Indian people of that period, but the bulk
of this information is also based upon gecond-hiand
qotrustworthy sources™ (pp. 16-17).

I have pointed out at the risk of digression, the
antrustworthy character of the writings of the

European travellers, becanse they have greatly 1n-

Auenced the subsequent historians—both Eoaghsh and
fndian. In addition to this there are other factors—
racial prejudices, religious conceit, difference of traditions=
rnd sentiments—which prevent many & writer frou
forming a just estimate of others™ character. For these
ongons we find many historical works written 1n such a
woy as to extol cne’s own race and ite institutions, and
decry other races and their institutions and hold them up
to ridicule. The serious consequences of such writings
Lave been the poisonous growth of racial prejudices,
lass-hatred, relizious conceits and commupal discord.
It is high time that our historians should be careful.
We require true history of our country and not the
conceits and idiosyncracies of the historian.
T have discarded from this book those accounts of
aources of materisls. the Mughal court which have been
characterized as fabricated or up-
trustworthy by such historiins as Alexander Dow, Lane-
Poole, Kennedy and others. I have also excluded the
‘naccurate descriptions, tauuting remarks and reckless
observations of those Indian historians whohave blindly
tollowed the Furopean authors and have drawn largely
trom the accounts of the foreign travellers noticed above.
I have collected materials from the following sources :—
(1} The Court Chroniclers and private historians—
bothh Muslim and Hindu—who had access

Marfat.com
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PREFACHE

to the Royal Court or were associates of the
Arkan-i-Daulat (nobles of the State), or had
first-hand knowledge of the 1ncidents they
describe.

(2) The Memoirs and Institutes of the Sultans
and Emperors, as well as their farmans and
Dastur-ul-dmals which are store-houses ol
information.

(3) Books on the Figah which- deal with Jegal
procedure, law ot evidence and duties of the
judicial officers.

The following two quotations will explain my
reason for relying on the sources stated above. I,
Kennedy in his History of the Great  Mughals
Says :

‘“ But all the same the kernel of veracity, the desire
to tell what is true, and the trouble to find 1t out, are
everywhere to be found in our Indian Munammadan
Historians. They have practical historical sense
strongly developed, and their accounts are to be pre-
ferred to those of any ISuropean ftraveller when one
wishes really to study the bistory of the time.
European visitors to India may be taken to truly re-
port what they themselves have seen ; but a great part
of their writings is taken up with what they heard,
and much of this must have been froo. their own

servants, the most unreliable of all the native
sources.

Alexander Dow in his History of India observes:

‘“ Though the manner of Hastern composition
differs from the correct taste of Kurope, there are

Marfat.com
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L

many tningd in the writings of Aslaine avthor- waorthy

-
1

of ihe aitention of lterars mer Paeir poetry ) it muse
e conecdad 1 too Dirgnd and Dl ol conceits @0 pledse,
the (d'orlon of Lhely historians very  dutfuse  aud
cevbose o vet arnlst the redundancy of the lafter, we
ind that serupulons attention to trurh, and that mani:-
neas o seriiinent, which constitate the very essence o1

.o : '[_ :_--. 1 . b
I X 1 . '! 1;.’
I.._..I'Ir.:'l_gll-‘ L‘[u'l{. [”.' 3

col New Theadre Roud, Wanep Husax

Culeuita, 1954,
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ADMINISTRATION OF JUSTICE
DURING THE

MUSLIM RULE IN INDIA

INTRODUCTION

Conception of Justice in Islam

Yoe 5 Bowe 0 waadS e

“ Pyulfil the commands of thy Lord with truth and justice.”—Qtrdn.
‘“ Life capnot be maintained without society, nor soclety without

covernmeni, nor gevernment without religion, " —AKkAldg--Jaldlr,

From the dawn of civilization when societies were

cradually formed, people required protection from
wrong-doers. Not only life and property were to be
protected, but soctal and personal disputes were requis-
od to be settled and antagonistic claims adjusted. Hence
arose the necessity for administration of justice.
According to Muslim jurists the protection of the
weak and punishment of the ewil-doer ure not the
sole functions of justice. Establishment of peace on

earth, concord among humanity, advancement of so-

ciety, and safeguards for social interest are the pillavs
of justice. Tun the Qdwin Namah which contains the
secular laws of the Turks we find ar aphoristic dictum
which says, ‘“‘the dome of the Sta e 18 supported by

four pillars.’ !

b Creasy . Histore of the Otteman Turks.” p 128.

Marfat.com



2 INTRODUCTION

The Qardnic text quoted at the top has a deeper
significonce. The commentators 1in explaining the
passage where the verse occurs, polnt out that it refers
to the Divine plan of Creation 1n ordaining things 1n
their relation to one another. The Divine Design 1s
without a modsl, bnt the whole of the Divine plan and
the underlying principles of actions are based on justice
and equity. Tt is for ren in theic mutual dealings to
act un to the Divine plan which serve for them as a
model and an 1deal.

Another verse gives the following direction : © When
you decide between people, give your decision with

justice.’ —

(Jasly Dok o) ) 2 ol 191)

Tt may be said that the text confains ap injunction
which relates to the sdministration of justicc between
Muslims only. But it is not so. The verse 13 of ge-
neral application. Any doubt or dispute regarding
its implication has been set at rest by the Prophet
himself. With reference to the cases and conrerns of
the Jews, he enunciated the following rule: “‘And
when you give your decision, decide between them
(i.¢., the Jews) with justice : surely God loves those

¥

who do justice.

hiel] s D) il ey (U el

Al-Qdran lays great stress o Justice. 1t goes s0
t1r as to hold that the Creation is founded on Justice.
It says, ©* We have not created the heavens and the
earth, and whatever 18 (contained) between them,
stherwise than in Justice =" —(13 1 22). This 1s the
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CONCEPTION OF JUSTICE IN ISLAM 3

starting point. We also find m the Qtran that one
of the Divine attributes ot God (which are called
usmd-i-hdsna. “the excellent attributes™) is “‘just.”
Consequently, justice is regarded as a part and parcel
of the Divine nature of God, and the administrasio
of justice as u divine dispensation.

Another point on which stress 1s laid s that the
administration of justice must be without a tinge of
bias or partiality. This point bas oreatly been ern-
phasized in the Qaran. 1t says:

() true believers, observe justice when you appear
as witnesses before God, and let not hafred towards
any induce you to do wrong: but act justly : this will
approach nearer upto piety, and fear God, for God
is fully acquainted with what you do.” -—(Qirdn 5: 8.

““O you who believe, be malntainers of Justice
when you bear witness for God's sake although 1t be
against yourselves, or your parents, or your near re-
lations - whether the party be rich or poor, for God 1s
most competent to deal with them bhoth, therefore do
pot follow your low desire in bearing testimony so
that you may swerve from justice, and 1if you swerve
or turn aside then surely God 1s aware of what you

do.”” (4 :135.)

The Muslim Canon Liaw has also laid down strict
rules for the guidance of the Qdzis in administering
justice without distinction of race and creed, friends
and foes. The second Caliph (‘Umar) issued a farman
to the governor of Kifa containing instructions for
the administration of justice. One of the 1nstructions
is— ¢ Treat all men justly and on equal footing when



4 [ NTTROTE o Eo

thes appesr heboro von a the cowrt.” 1 Anather 7

i of bee coniens the felloanne ta-traeraon e
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Bolanee (0, medsure ol pustieer that mah ras oo

et themselve- swith f;:qt'xltj; Va2

Balance =tands for justpee cad 0 0 T doe~ e
ﬂi_'_llil'} m the i.LH.‘LL‘;jLII 3| E_J[Lil' ol cooatorial el
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[ 1 '

SOt stomalton or qadgiment,
Henee the Divine Balance is the soebol of juetae
and equily ; observing “ta just oweight o withont ol

T

nishiog the  balavce ston fles  wdnimisleridy even-
handed  usteee without  partiebity, Teowdso means
"'n]uiDg jllhll!‘tf iad Ei}llil}’ L1 !1!”[HL11 '.{:'1_1“11;?-1.“ T
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CONCEDPTION OF JUSTICE IN 1SLAM 5

not arbitrarily but according to a just measare, Here
an ideal standard has been set up hefore mankind  for
doing justice and equity in their dealings  with one
another.

This ideal has not been kept confined withia the
domain of abstract theory. The Musii: wmonarchs
{ried to imitate it and act up to the Divine Plan. The
Emperor Shib Jahin had a balance and a par of
scissors engraved in a ‘‘ laminouns’ stone, and set 1t up
op the arch of the door of Diwdn-i-"Am, the ©* Hall of

Public Audience.”” This was the svmbo!l of justice of

the Mughal Emperors. It conveyed the 1dea that
justice would be weighed in the balance, after prun-
ing the extrapeons matters from the claims of the
parties with the scissors of equity. These sywmbols

are still to be seen on the doorway of the Diwdn-t-'Am
i Delhi.

The Emperor Jahingir adopted another device to
bring justice within the easy reach of every person
without the intervention of the court officials. He
ordered to make a chain of gold thirty yards in length
containing =ixty beils. One end of the chain was
fastened to ‘"the battlements of the Shah Bur] of the
fort at Agra and the other to a stone-post fixed on the
bank of the river”” (Jumna).! The Itmperor generally
held the royal court to hear complaints.” The
aggrieved parties used to pull the chuin. The sound of
the bells apprised the Emperor that the pullers of the
chaln wanted redress. They were ushered into the

! Bowgers and Beveridoe. p. 17.

° Beni Prasad : " History of Tahfngir.”" p. 110,
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ravel  oresence, ouna o ihe 'Iﬂtupenu' ised to person-
:11‘1__, L AT helr ;Tfi.tﬂfr’:'ii'ef_'f-‘f:% ajnd redress e Wronys,

The aiove insfances tend o sa‘m;m' b thie 1deals
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Ope of the nereworthy features of the admipistra-
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| L opine of Islim justice was adinims-
Tvstica fn tha name of o JU» ik d 1111
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A

| I

the  Caliphate  representing  the
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i
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o1
i

~

. : [ ' 1. £
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! r T ) - _ . )
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i " Sl |

¥ --*e!f-r!-l”;u;-mfi." ). The doctnine of Caues, T anxerose of

cuiviee edgment.” was o eradially it ceduesd. Thus
o 1= ear thar the fountain-head of Justice wuas God,
ind vot *he Caliph or the King. After the first four
(sliphs wher the republican form ol the Islimic Com-
wonwealth came to au end, justice was administered
in the name of the ruling monarch. In India, ‘‘the
Mughal emperor loved to pose as the fountain of
justice and followed the immemorial eastern tradition
that the Xing should try cases himsell 1m open
court.’'*

1 Minbaj-ut-Tslibin (truoslate:d by Howard), p. ofkL
7 J. N. Surkdr : “Mughal Administration,” . 13
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Another noticeable feature was that cases must be
decided openly in a public place.
In the beginning justice was ad-
ministered in the mnsque of the Prophet (Masjid -
Nabt). Hven after his death mosques were selected
for deciding cases till the establishment of Ddr-ul-Qa;d
(the court of justice). Reason for selecting mosques
as the place for administering justice was that they
were open to the public, and none could object to
entering the public place of worship.! When the
separate  buildings for holding courts were con-
structed duning the Caliphate of Hazrat ‘Umar, QPepts
used to hear cases there. But the [lar-ul-Qazd  was
regarded as a public place and was open o all.
Besides Dir-il-Qazd, the Muslim kings and CINPETOFS
used to hold royal courts Diwdns) -at

Place of Justice.

their palaces,
But such Diwdns were also open to itigants and the

public 1 general. Such was also the case with the
Caliphs of Irdq, Egypt, and Spatn.,

When the Muslim monarchs esta blished theuselves
in India, they followed the examples of the Caliphs.

A number of courts of Justice were established

1N
towns and provinces.

T'hese courts were open to the
nublic, and the Judges and magistrates (A'dils and
Qaz1s) used to administer justice 1n open courts. The
emperors used to hear cases in the Diwdn-j-’4m (the
Hall of Public Audience), and sometimes 1n the Diwdn-
i-Khdas (the Hall of Private Audience).
hicent Diwdns  were attached to the
htigants and public had free access.

These magni-

palaces where

I 8hibli Namdui - Al KFarGqg,” Part IT. 17 5 also v 53,



= INTRODUCTION

Of the most Important dutles assigned by the

Shari'at  (Canon Law) to  the
Justice by Sover-

cigns in person. Caliph, two rmay be mentioned

here—one was to lead personally
he congregational prayer on Friday at Jama'  Musjid
ipublic mosque!, and the other to administer justice
nersonally in a public place. The first four Cahphs
Khulafd' i-Rdshidin, ““the rightly- guided Caliphs™)
sirictly performed these duties during the Ishimic
Commonwealth,  Afterwards when the boundaries of
the Caliphate were axtended far and wide, 1t became
ympossible for the Caliphs to attend to these duties
person.  They.  thercfore,  charged the  governors
piire to perforin those duties in their name 1w diss
tant provinces. DBut in the capital the Caliphs. with
thie exception of a few, diseharged those doties faith-
fullv. ‘Che Muslim lmperors o India acted up to
this ideal. They used to decide cases personallv with
the assistance of the (Qizis and the Muttis who were
he liw-officers of the Crown (ride Description of the
Maochal Ewmperor’s Court, Chapter TV,

This is not a peculiar feature of the Islime system

of the administration of justice.

Hindu idea of Justice. The Code of Mann « Yanu-Samhitd)
and other legal treatizes of the

aeient Hindus  assigned to the king the duty of
administering Justice in person. This has been the
houry tradition of the Fast. Tt has been regarded ax
1 religious duty in all Fastern countries and king-
loms.  According to the Hindu idea of the admim-

stration of jrstice * rhe king was the fountam-head of

Marfat.com
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CONCEPTION OF JUSTICE IN ISLAM 9

justice.”’! In Manu-Samhitd we find sutras (max1Ims)
like these—‘* Depending on the eternai law, let him
(the king) decide the suits of men ' (Chapter VIIT:9):
“+ 1f the king does not personaily investigate the smts,
then let him appoint a learned Brihmapa to ftry
them.”” (Chapter X.; Narada lays down the rule
thus: ‘“ Attending to the dictates of law-books and
adhering to the opinion of his Chief Justice let bim
/i.e., the king) try causes in due order.”’® During the
Hindu period justice was admipstered in the open
court (dharmddhike-anam) as well as at the palace.

The idea of administering justice by the king In
person and in the open court prevailed everywhere
in Fastern countries—in China, Japan, Burma, Persia,
Egypt, and in the ancient Jewish kingdoms of Caanan
and Palestine. This idea was ingrained 1n the mind

of the Eastern jurist. It is no wonder then that the
Caliphs and the Muslim monarchs used to administer
justice in person, or that the Shara’ (Canon Law)
enjoins this duty upon them.

Speaking on this subject Prof. J. N. barkir
chserves: ‘¢ According to the ancient political 1deal.
which both the Hindus and the Muhammadans accept-
ed, the Sovereign is the fountain of Justice, and 16 1s
his duty to try cases personally in open couri. The
Mughal Empémr acted up to this 1deal and we possess
contemporary accounts, written by court historians and
FEuropean travellers alike, as to the manner in which
they dispensed justice.” °

1 Narada (Jolly), Legal Procedure, III : 7.
t Ibid, p. 33.
3 Sarkfr : ** Mughal Administration,” p. 106.

IO



CHAPTER |
Administration of Justice during Muslim Rule

SECTION 1.
ADMINISTRATIVE SYsTeM—I1s MobeL.

When the Muslim congquerors came to India, a
gallaxy of scholars well-groanded 1o Arablc and
Persiap came with them. In their train followed ths
dreamy poets and polished writers, cautious chrom-
clers and laborious historians, venerable theologians
and casuistic jurists. Many of thern came in search
of honour and emolument. The Ulamd (learned 1n
theology) and the Fuqahd' (canonical jurists) had
knowledge of Muslim law and jurisprudence and were
conversant with the functions of the court. The
talented among them filled the ofhces of the State
and became the agdvisers of the sovereigns. 'The

learned in law were appointed to perform the func-
tions of the court of justice. Under their advice and
inspiration the Muslim sovereigns of India took for
their model the administrative system of the Abbasid
caliphs of Trdq, the Umayyid Caliphs of Spain, and
the Fatimide Caliphs of Egypt. Their judicial machi-
nery was also set up on the same model. Conse-
guently, 1t is necessary firat of all to ascertain tbe
judicial system of the Caliphate for the proper appre-
ciation of the system of justice adopted by the Mushim
sovereigens of India. But to avoid digression 1 have
given a short sketch of the same in a separaste chapter

Marfat.com
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and P}T‘--E-i‘d o an the end of the book Tt shiovld be
LOoThe I tued e the tdan Kings and empvors
were asd e onlv o monarchs who took as b podel

o o o _oa, e N . LA
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Fyrape as wings whither vhe Phoenweians had  cone
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|
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¥

to weep over the day when {,?rﬂnadr{ foll.”

There 13 anoilier atronger reason which jaduced
the people of ofher counires—conquered and  wn-
conquered—to ad .t the Arab instibutions. it s the
derpooratic ape soozlistic spirtt of the Qéran and (he
republican chrseter of the Caliphate whien captivated
trnr imagination of {he Furopean and Asiatic oations.
Veoan Kremer epeaiing af this institution observes that
it was ‘° the conununistic-democratic dystem  of
politics founded upon the basis of theocracy, ome &
the most remarkable phenomena of history. The
whole of antiquiiy has nothing to show which could

i The Norinan raler of Sicily established, among other Arab inst-
cutions, the Board for the Inspection of Grievatces ( Diwan.ul-Mazdlim
Awarn), Vol. 11T, 443,
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be compared with 1t.”’! [t 18 no wonder then that
Mushm kiogs and emperors took the Arab institutions
a8 their model and established some of them iu the
tand of Hind and Sindh.

[t will be seen hereafter that even those Hinda
kinus who were net under the suzerainty of the Mushm
emnperors  adopted thewr judicial and administrative
system 1n thor own states ; Just as some of the
Furopean kLings adopted and established certain Arab
ingtitiitions in their own kingdoms. It seems to me
that the Muslim jurists who spread over the foreign
countries, such ax ligypt, Spain, and Turkey in
Furope, acquired knowledge of the judicial and ad-
winletrative systems of these countrier.  With judi-
crous setection and rejection they adopted the best
of the ioreign svstems and 1ncorporated them 1oto
thelr own. Consequently, the institutions which the
Caohiphe and other Muslhim sovereigns adopted were
theu consldered the best and worthy of imitation. For
this rezson, perhaps, some of the Hindu Rojas also
adopted the Muslim judicial and administrative systew

1o their kingdoms. Of this later on.

Voo kremer’s Monograph, *° Culture ander Caliphs.



Extent of Application of Musii:n Law

STECTION 1.
APPLIiCATION oF Mgt Toaw——tirs Soera aun Buoren

It 1s ordinarily veileved by {oe epomenmp of peopts
that the Muslim sovereivns goveiren Indin with  ihe
laws of Share’ (Canon Laws of Istirn} " mmiported ready-
made from outside India.”"! This is not wholly true.
This mistaken norton has arisen and got currency from
the off-hand rewarks and careless writing of a certain
class of historians, who with a little knowledge of
Persian and less of Avabic, pose themselves as the ex-
ponents of the laws of Skara’. Thev do not take
notice of the fact that Mubamwadan law consists of
two parts, religious and secular; and thar each portion
has 1ts special applicatiou. This may be due to 1gnor-
ance or lack of proper appreclation. But a shrewd
suspicion lurks 1o therr writings that their apparent
object 1s to hold up the Musitiy rule to ridicule and
create racial hatred. However, this 13 not the place to
expose their motive or rectifly thewr errors.  But such
writers must be heid responsible for many il arising
from racial hatred and discord trom which 1ndia hasg
been suffering.
ft should be borne 1n mind that the Shari'at en-
joins that the Canon Law should be made applicable
only to those who believe in the Islimic religion. Con-
sequently, the whole body of the Mushm law is not

L Sarkar : ‘' Muoghal Admimisiration,'” pp. 2-4.
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1= JUSTICE Iy RING MUTSLIM RULE

aprlicable fo son-Mushime. b The BMuslim junsis have
cltassifie ) 00 ATaslim bvr under rwo o broaa Loaols—
Tastrwi, reliorous, and Gharebashroy secular. he
rarely sctotons portion of faw s applicable w0 Mu.ane
cplv, The secular portion whael 13 an shp-ianee
cotnmon ‘o a«tl nation=, applies o Mnasinns i woa
Mushms aiihe. The 1"1.‘if:ijjf'1]£* = s stated o e
Fot-diend-i- Alepgirs: -~ Non-Maslim <abjects (Dhimne:
of » Mu=lin State are not subject= to the laws of
Falim.””  Their lepai relations are to be redidated
“according to precepts of their own faith.”?  The
Prophet himself enjoined—‘ leave alope the non-
Mushios and svhatever they believe m.”’

Such heing the policy of the Islime law, the

ko L \ P : : . .1;.
Cetent of its appli-  Cient of its application to India

cation. during’ the alustim rule may 32

siated below —

r

(vl Do = The purely personal law ol [~
relating te inheritanes, succession, marite]  riches
cuardianshen, il endowment,  gift, ete. s

apphied to Mushms only, s 13 the case umler tur

(hi "{'he secular portiea AF the eivil biwe relotiny
to trade. barter, exchange, -ale, coentract, ete., Wi
made appiicable to Murlins sl non-Mushios
alike.

(i The Faws of the Land.—The syvsten of taxation
relating te land revenue, minerals, quurries, Manu-
facture, agriculture, excise, octror <l merchan-
dige. sea-horne trade, etc.. were adopted yrom thhe

peopie »f this country by the Musing sovereigns ol

1

Boilbe : “Ingest of Muhamie vlon Law 7 p 174
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ATPLICATION OF MUSIAIM 1AW 15

India with necessary modifications. Thede taxes and
imposts were levied on and vealired jrom wl! vaces
(including Mushims) alike.

I'he Religrous and Personal awe 0 Fio wan.
Mislims.—The Hindus, the Tuddhis

noc-Muslim subjects were governed S {hen

R

respective religious and personal law.,  YWhen the

tribunal bappened to be the court ol ithe Qdzi, o
the court of the sovercisn the suits involving the
points of personal law o the Hindus, were used to

be decided with the axd of the learned PVandits and

Brihmanas; in the case of the other races, with the
11d of their learned men.’

Crimanal Lo —{(a) The nortion of the Islinac

Canon Liaw which deals witl religious im'ripngonient
was appiled to Mushims oniv o suebh . {-{;1;3*-._;__‘“;.:

marrying within the provinited deuroe opaaia

ete:.  Por such offences non- Muosling s voore vt He]_{j

liable to punishment undsy ‘Lo laws of Sicra’. -

b) That portion of the Islamic orviiaut o

which punishes the wcts wivch constitute crimes in

the estimation of all nation., was apolied to Mus

hms and non-Muslims aldlee. 0, adelic cL,oanurder

thefe, robbery. assault, =

The Qanen--sivdhic or the Edices and Ovdinanen.
contatned m the Farmao «nd Dastur-ul="an:al for
the guidance oi the officere of the Htat.e. They

were the common law of tha ypeople of the country
Baillie : “Digest of Muhsmmades Law, ' p. 174 Frtawi--Alam-
Vol. I1, p. 357.

A. Rahim : "Muhammadan Jar-sprudence,” p. &9. “Sharh-i-

L ]
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16 JUSTICE DURING MUSLIM RULE

as opposed to the Canon Law. These Qdndny were
hinding upon the judicial and executive officers, and
iy complinnce therewith the courts of common law
were established tn India. (Vide Chap. 11}

Such have been the scope and extent of the law
applied to the Muslimu and non-Muslins of India during
the Mubammadan rule. It is clear that the body of laws
which controiled the social life and regulated the lezal
relations of the Indians mchidting Todwen Muosluas
consisied  ab least of three kinds of Lhiws—the Tudian
[aw . ! the Muslim law, and the [l.ev Locr or the
mnunicipal laws of the country which did not properly
some within toe scope of the Hindu or Muhammadan
law. but many of them consisted of the various local
taxes and doties and customs. This kind of law was
often imposed by the far;'rlmfn.*: and edicts of the
evnpovors.  Of this T snall speal: later on. It should
be noted that the wmunicipal laws as well as the
various local taxes and imposts which are mentioned
in the books on Figuh asimposed by the Caliphs,
wvere not applied by the Muslim sovereizns to the

ludian people. Turtherv. the secular portion of the
Vusliin law underwen: changes and wasg often mediiied
by the Shdahe Farmvus ioal Chap. VIID. Hence 1t 1s
sot correct to say that the Mushm rulers governed
autside Tndia with the laws ° 1mported ready-made

hyom India.)

! ¢ e, the laws of the Hindus, the Buddinsts, the Jains. ete.
* Qarkdr -  Muoshil Administration,” p. 6. The suthor's re

matks are quite out of wark, and do not stand the test of scrutiny.
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PERIODS OTF MUSLIM RULE 1%

ATCTION IT1.
Divisioy oF THE Prriob or Mustiv RULe mw InNDia,

In order to et a clear idea of the admintration
of justice during the Mughal Rule in India, we shall
have to bear in mind certaiu historical facts. For the
purpose of our inquiry the Muslim rule may be divided
into the following periods :—

I.  The period of conquest and nulitary occupa-
fion. —TIfrom the Arab vonquest of Sindh till the
invasion of Subukngin (v12-9491 A.D.).

IX. The period of sucocssive nvasions williond
any attempt to establish « qorernment 1o India.—krom
the death of Subuktigin till the mvasion of Mahwmud
Ghazm (999-1206 A.D.).

1LY, The period of settled government with judicial
fribunals.—FBrom the time ol the Slave Dynasty  till
the death of Sher Shah (1206.155> A1),

IN. The period of well-established aoverymont with
an estensive judicial machiery. —Yvonce ihe Mughal
Rule till the grapt of Diwidni (1556-17565 A D).

First Peritod.

The period of conquest and nhtary ocenpetion
commenced from 712 A.D. when the lomous Arab
general, Muhammad Bin Qdsim defeated R Dalur
and annexed Sindh and Multin. He appointed Wida
as the Governor of Brahmanabid. Although the pro-
vinces were held by the Arabs,1t was werely a military
occupation. There was no Mushim Governmuent

3

11}
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1& GOVERNMENT OF THIY FIRST PERIOD

the proper =ense of the term. Qdsim entrasted the
internal admimstration of the conquered provinces to
the Dirihmans who held important positions 1n the
reten of T Dahir. The  admimistration of the
country was, therefore, carried on by the [ndians
tiemselves without any interterence by the congueror.’
The administrative and  judicial muachinery  remained
the sume in the hands of the Hindu officials. who held
conrts and administered Justice 1n accordance  with
their Shastra.  Dnring this period no portion  of  the
Muhamrmadan law-—npot even the law relatinge to
DEonmt mon-NMnshimes), was applied to the Hindusz of
the  conguercd  provioees. Az rerarnds the  Maslhim
sobdiers who remated 1o the occupation ol the country,

they were gocerned by the Mushim law. ond (o

diaputes voere deoidad i orhe coort ot e Qo wtd
Dhie crosistionies ofF cive St Tov thae ease o ns-

carrtezce ol qusrice the Pooovien] chovernor (Sl
e to henr :ﬁ.;_ll){’:'!}“iilur'ﬂ gj].'ll[lf-'*t'l_‘},- H]}E‘:'t.i-;li'_llul, Fevise
the podoient of the Qi e consndtazion with the iz
aud Malto wivo ssistend i cihie covernor: o sroviny

db & [‘i;_;ht concliston.

Second Period.

The period of successlve invasiens and turinoil
began {rom the incorsions of  Subuktigin (991 A D)
and lusted 1l the permanent conguest of TIndia by

Mohammad Ghori ¢d. in 1206y, During  this period

Sultin Mahmud of (vhasni led his fimous expeditions

L Elphinstone : ** History of Tudia," pp. 302-303. H. M. Filiot:
" Arabs v SBindb,? pp. 2-3.
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GOVT. OF THE SECOND AND THIRD PERIODS 19

to Tndia. He did not establish any stable govern-
nent.  All his invasions were plundering cxpeditions.
““ Of this period we have 1o record of the Mushm

administration of justice in India.” '

Third Period.

The period of the settled government commencead
from the Slave dynasty (1206-1290 A.D.) and continued
during the reign of Khalji dynasty (12490-1:321), the
Tughlaq dynasty (1321-1413), the Liodi dynasty {1451-
15263, and the Sur dynasty (1539-1555). During these
periods there was a permanently-scttled covernment
in [ndia, and the adminstrative and radicial machin-
eriez were set up for the better working of the vovern.
ment.

One of the notewortby features of the  Muslin
sovereignty of Indin is that {rom the tuae of the Slave
Kings the Mustim sovereizns adopted india as therr
home, and Musiims becawae the permanernst inhabitants
of this country. There were, no doubl, mfux anc
effinx, but the influx was greater than the exodus.
Censequently, the mounarchs began to devote greater
attention to the consolidation of the government
of the country. This led to the rapid 1mprovement
of the civil and judicial audministration.

I Dr. Muhammadallah ¢ ** The Alministration of Juatice of Muslim

Law, p. 5%.
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CHAPTER I

3 dministration of Justice
SECTION T,
Prp-AroHAL J'Fiaob,

g ehie peciod owe find thet recuiar tribunals

wore  eatabli-hed: Jwdiendd ofticers
Tribuscts 1 herent crades were ."1}![\*4}'11!'“%1~
corplshiotices  tantihnna - Vdodat)
511_111'[, r'U!_;-:'-; e _‘L"-"'*'”' cyitte g [a!‘i?fﬁ.%i‘t“iﬁ_n?ﬂ in Hu} 1:1'»"{—hiﬂll~h
Obhevrved oo e doeress passed by the pidges, cnforeed.
Tupther . e court of cevislon (ruraft'ufy wits constitnt.
od, Cenaors [ onkiloabs, were ;.1,ppuin1.mi (o thic saper-
vision of vublic morels and legal trathe. and for ihy
control of Crog-sivpe el suppression ol soneb iz dens,

The Chiel dondee (0 senlair ity was Arsi appamied 1o

-

)

superviae tha owerln of Gue o subordinaie  0si-at the
fine of ilerhnddin Aybak. Hizs fove of ushoe led
Hasunr Nizimi, the author of Tl -Ma sir, toremark
©he extinzeished e Hame ol discord by the =plen-
Jour of the lighi of justice.””!
It was ihe proctice of the  Muslim soverernns
to adrminister justice 1n - person.
Appeni. socordingdy . we find chat almost all
tbe Muslim monarchs of these pe-

Jode used to hold courc and  hear suits and appeils.
Al-addyunt pomnts  out  that Sultin  Muhamimad

1 1, M. el o History off India,’” Vol I, p. 205,




JUSTICE IN PRE-MUGHAT, PERIOD 21

Tughlaq constituted himself *‘ the Supreme Court of
Appeal,”” and used to revise the decisions of Q:izis

and to upset their Judgment for the ends of justice.’
The same author says :—

‘““ The Sultan used to keep four Muftis to whom he
allotted quarters in the precincts of his own palace...
so that when any one was arrested
Muhammad Tughlaq. upon any charge, he might in the
first place argue with the Muftis
about his due punishment. He used to say, ‘ be careful
that you do not fail in the shightest degree by defect
in speaking that which you consider right, because if
any one should be put to death wrongfully the blood
of that man will be upon your head.” Then if after
long discussion they convicted (the prisoner) even
though 1t were midnight he would pass order for his
execution.’’ 2

From the above description it 1is clear that the
sovereign's court (Diwdn-i-"Addlat) was original as well
as appellate. This was, it will be seen, the special
feature of the Muslim Kings’ and Emperors’ courts.
It was also a feature of the court of the Hindu kings,
and 1t will not be incorrect to say that it has been the
special feature of all eastern monarchs.

Dr. Muhammadulla points out that Muhammad
Tughlaq ‘‘ appointed distinguished officers qf the State
as judges irrespective of the fact whether they were
Ulamd or not.”” Ibn Batuta speaks very highly of
the Sultdn ; in his opinion ‘‘ of all men this king is the

P " Muntakbab-i-Tawarikb,”’ p. 811 (translated by G. S. Ranking).

“*Al-Baddyur: ' {translated by Ruanpkiog), p. 317.

2
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s amamat hirnself.

b
[~

JUSTLOR IN PRE-MUGHAL PERIOD

mest humble and of all men be moest loves jnatice .
The =ultin submitted to the decrees of the court pags-

Although  the Muslinn sovereigns of India weve
vheolnte monarchs, they were subject to the court ol

ustice and uzed so uphold the majesty of law.

fiiziya Degum

Sultinag  Haziva  (daughter  of Altamnsh) frrpi<hos

1 striking  exaruple that o MMuslio fady caun be a queen

and izi under the Muslim fae. Chiind Snlting B

another example  which  demonsirates  that the

danchters of lalim enjoy  the same richts and  privi-
lecos  as her sons (ride Chapter X1, Sec. 1),

Riziye Decwim ° gave up the seclusion of Zunana

o transacted business in open court like u king. She

even put on the head-dress of a

Raziya Begum. man.  =hie vsed to hold court and

dispense justice 1 person with  the

Oazis and Muftis who attended the audienee-hall. "The

ordinary machinery of justice functioned its duties 1u

the usual manner.

Ghi:isuddin Balban established a strong governmient

and effected certain mmprovements

Ghia suddin Balban. in the admintstration of Justice. He

was an impartial  dispenser  of

justice, and ‘never shiowed any parttality towards any

of his subjects even tf they were his kin and relations.

falban also established a system of esplonage with a

1A Lipinistrabion of Justive of Mushm Law,” p. 60 Al-Badéyuar,”™

A1,

) 334 €7



JUSTICE 'N PRE-MUGHAT, PYRIOD 3

view to make the adimimstration of rustice cfficient ;
the spies were called upon to report every act of mis-
conduct and every instance of miscarriare of justice
to the monarch directly.”  Henceforth 1t will be
seen hereafter, that the system of  esmanace won
kept up and carried to the extreine by the Nughal
Fmperors of India.

During the veign of Sultin Sikandar 1,031 the

designation of Qozi-ul-Quzal (Chief
Sikandar Lodi. Judga}

g

was chanved {0 AMirAd]

and the court of the Chic{ Judge
was replaced by Ddr-ul-"Adl.  He initizied soveral
reforms in the Judicial apd administrative mechinery
of the government but could not give effert t5 them
owing to his death.

b Dr. Mubammadullah @ Admiaisteation of Jusljce of Mushim
Law, p. 58.
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RUTTORAM S OF SHER SHA H

SECTION 1T,
Jripicial, REPORMS oF SHER SHA K.

PDarine the Saltanat of Sher shah both the judicial
and the executive rpachinery was areadly inproved. He
ntroduved varlous reforms which may be summarized

thus :(—The provinces of his empire
Shigdar. were divided nto administrative
units called sarkdrs, which were
wenny subdivided into Pargunas.  He appolsted Shiq:
deire o onew  set of officials who were the execntive
Mieers for the admimstration of criminal justice, and
Uaonsifs who used to try civil suits. The Chief Shgddr
(Shigder-i-Shiqddran as he was called)  was respon-
sible for the administration of each

Munsit. sarkdr, and  the Chiel  Mew
(Maunsif-i-Munsifdny, for the ool
Ldrdmiacation, He aleo acted ax a Circutt Juadge. Sher
bl vosted these civil and executive oftcers 1o each
pazoana, and took care not to destroy the autonomy of
the villoge community.  The civil judges of his period
were ot nccessarily CUflumds or Fagils (lego-theolo-
glans). e further appointed wwirns, fearkidnrnarises
anda foiofiddrss. The amin was in charge of ussessment
and  coilection of revenue : the fotahddr 2 was the

frensors oficer; and karkuns were the office assistants

[ --i_- I_.-EL:!IEILJL‘}I'L-IHi!‘. pl ii"-i[ll
N oesh Beeper, o money-changer, an officer for weighing money

o butlon coveunted indo Fotdar sn Berndin

Marfat.com



REFORMS OF SHER SHA H 25

to do clerical work. The fotabdir and kirkan were
subordinate to the amin or the revenue ofhicer. The
Police duty was entrusted to the Shiqdir.  Henceforth
we find that the Court of Canon law was anpple.
mented by the Conrt of Common Law.

He introduced the system of Putfa and Quliliyad thy
which each raiyat was furnished with a document of
the rights and incidents of bis tenancy.

The villace administration was left to the village
community, the autonomy of which was not disturbed.
But Sher Shih appointed AMuqgaddamns or the village
headmen who were held responsible for the cornriission
of offences in the village, and required to produce the
offenders before the proper authority. The duties of
the muqaddams were to keep watch over thieves, robbers
and bad characters and to detect crimes when conunit-
ted. For the performance of such dutiés, they used
to get remuneration either in cash, or by grant of land,
or a share of the village produce.

Sher Shih issued various furmans containing instruc-
tions for the guidance of the civil and execubive offi-
cers of the sarkdrs. His instructions - on all
important points of religion and civil  admini-
stration were written in these™documents whether agree-
able to the religious law or not, so that there was no
necessity to refer such matters to the iz or Malt

nor was 1t proper to do so.”'! The officials of the
state were bound to act in accordance with the instruc-
tions which constituted Qdnun-i-Shah: or ipne kings’
edicts. This body of edicts of the Mushm sovereign-

i AlBadéyuni,” p. 190.
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and thew governours resemble Jus-Geovdium of the
Roman ow (vide Chapter VIEL, Secs. 1 and 1.

e L0 C0 Mayamdar  points out that “* he (Sher
Shiaby for the furet time, recocnised the fact that
Indiv wos the lend of both the Hindus and the Mubham-
madans and made an attempt to reconcile the twe
cletaents. He improved the systemn of coinage 1ssuing
abundant sitver cons and used Hindi character along
with tne Persian on his colns,

it may be notec that dornyg the reign of the pre-
decesenrs of  whay Bhohly, the judiciary under the Chief
Qizl were called Lidd-Ldl. 1. the dispenser of just-
1o, 2 ana Sher Rhidly called his mnisters Trlooe-i-Thyi-
lal, ¢ the pillere of the State,”” Thev were the high
functionciies of the Suddanaf.

oot i Brief Histery of Indin,”' p. 133,
Lol AL Elhst ot Hisiory of Tndia™ Vol I, ¢ 120
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SHECTION 111,
RETROSPECT : JUDICIARIES AND TRIBUNALS.

[row the deseription given in the previous sections,
It has been seen that during the pre-Mughal period the
judiciaries and their designations were not always the
same. They were different with different designations
under different monarchs. But the Qdgi, Mufti and
Muhtasib were the permanent limbs of the judicial
machinery. In addition to these judicial officers,
India had Mir-i-’Adl, Shiqdar, Munsif, Did-bdk, Diwdn,
and Qdzi-ul-Quzdt who were included within the offi-
cial category of Arkdn-i-Daulat. Similarly, the judi-
cial tribunals were not the same during the pre-
Mughal period. It appears that two kinds of tribunals
esisted—the Court of Shara’ (add-
lat-i-Shar’'ya), and the Court of
Common Law. The Court of Canon Law used to deal
with the cases involving the personal law of the Mus-
hims and the infringement of religious injunctions.
Gourt of Common L D€ Court of Common Law decid-
Law. ed the cases of secular nature.
Asregards non-Mushims-——Hindus, Buddhists, etc.,
they were subject to the tribunals of the country, but
the cases which involved their personal law, were
decided by the Court of Common Liaw ossisted by the
learned men of their respective community, just as the
Court of Canon Law was assisted by the Mufti.
During the reign of Sher Shih the two kinds of
tribunals assumed a distinct character. The judicial

Court of Canon Law.
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28 JUDICIARIES AND TRIBUNALS

reforms introduced by hima had a marked effect upon
the constitution of the courts. 1t appears that Sher
shah did not much favour the old system of adminis-
tration of justice by the Qazis only. He issued com-
prehensive instructions for the constitution of the
court and guidance of the judicial officers. His far-
mdans led to the differentiation of the two classes of
courts. As pointed out by Al-Badiyuni his Regula-
tions concerning religious matters and civil admini-

stration ‘¢ were written in these documents (farmdns)
whether agreeable to the Religious Law or not; so that
there waa no necessity to refer any such matter to the
(izi or Mufti, nor was it proper to do so. 7" ' Thus
the functions of the two sets of tribunals were made
distinct, and the administration of Muslim law was
oreatly modified. Further, the powers and jurisdic-
tion of the Court of Canon ILaw were restricted to
particular classes of cases. From the farmans 1t also
appears that Sher Shih used to select talented men as
judges whether they were Ulamds or not. Gonsequent-
lv, the civil judges of this period were not necessartly
Canon Liawyers.

The judicial reforms were first 1nitiated by Bultin
Sikandar Lodi. They were given effect to by Sher
Shih. But Sher Shib bad his own scheme of admini-
strative and judicial reforms, and he took bold steps to
carry them out. We shall see in the next chapter
how the judicial machinery was further improved
during the Mughal period.

1 '« Al-Bgdéyuni,”' p. 496; also Dr. Mubammadulkah : © Adminis.
tration of Justice of Muslim Law, ’ p. (3
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I oive below in a tabular form the name of the
tribunals and the designation of the presiding officers
so that the reader may sec at a glance what sort ot
judicial machinery existed before the Mugbal perod.

TABLE 1.

A.—During the Reiqns of the Slave, Khalji, Tughlayg
and Lodi Dynasties.

Tribupal, Presiding Officer.

1. The Loyal Court The Sultan.

2 The Chief Court of The Mir-1-"Adl.
Justice.

3. The Court of the Chief The Qazi-ul-Quz:t.
Qazi.

4. 'The Subordinate Court of The Qaz1
Canon Law.

5. The Subordinate Court of The 'Adl or Qézi.

Common l.aw.

B.— During the Reign of Sher Shah,

Tribunal. Presiding Officer.
1. The Court of the Sultin The Sovereign.
2. The Chief Civil Court ... The Munsif-i-Muunsitun
(Chief Munsif).
3. The  Chief Criminal The Shigdar-i-Shigd:r-
Court. an {Chief Shigdiar).
4. The Civil Court of Com The Muns:if.
mon Law.
0. The Criminal Court of The Shigdar.
Common Law.
6. The Court of Canon Law The (Qazis.

Appeal lay from the Subordinate Courts to the
Chief Civil and Criminal Courts res-

pectively and therefrom {0 the
Royal Court (vide Chapter VI).

Appeal.
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CHAPTER 1l

Administration of Justice
Muatian Perioo.

The pertod of the Great Muoghals was the Golilen
Aol Indw, Tt was the pertod of pomp, power and
by when the prosperity ol the country rose to the
il T ceneral features of the Muchal Admi-

ek had

<overal charvacteristics of which four
ney be noticed t—17rst, a strong and  well-orcanized
Groverivnent contributing to peace and order : secondly,
0 by centralized form of Govermmnent with an
catensive administrative machinery - thirdly, an ape of
lenatasance o Art and Lateraturve © and fourfitly, an
iSonpiee of Unity 1o which  different racial elewerits
were more or less reconcded and contributed  their
2iudl, ability ond  wisdomwn to make the Government
prosperous,  Yolumes can be written op each of theso
poinis, buf as the scope of this book ix hmited, | am
Jhlized tn confine myselt only to the judinal adnuni-
stration of the period.

[n ithe previous chapters [ have given some detaogls
of the administration of justice preceding the Mushal
period. The machinery through which  Justice was
tdministered has also been noticed,  Now let us inrn
o the characteristics and the mode of admimstration
of justice durine the Muochal period.  Ior the pnrpose
of wiy ipquiry 1 have divided the Muchal perod aud
Jazcussed the topic under three heads: (1) the admini-
strative and judicial svstem during  the reign of Akbar:
) the administration  of Justice under bz stecessors |
wnod (30 the qudicial machinery which was found  to

cxist on the hreakdown of the Mughal Limipire,
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SECTION 1.
JuDICIAL AN ADMINISIRATIVE Dys1oi.
feign of Aklar,

When Akbar got the rein of covernmeat in b
hand be introduced drastic chineo—s o the  adonomstia
tion of the connbloyv. He adoprea to some vtent  the

reformes initioted vy Sher Shith, bal set wp the judicius

machinery uader ¢ new name and style. Woe designa-
iton of some of the judicial officers was alse changed.

Similariv, change- were  also made 10 the  administra.
five macuineries.  As they are inter-counected 10 1
neceszery that some notice should be takenn of the,

Sher Shih divided the provinces of his Dpipire intc
sarldrs which were again subdivided 1nto perguna,
Akbar divided the whole empire inte Suliahe or pro-
vinces. 1 he Subahs comprised mors thao 50U sarkidrs
or disiricts, and each sarkir was un ageregate of
parganes called micinal«t sher Hlidh placed the Chief
Sliqgddr in charge of each surkar.  Akbar anpointed
Subuldirs in the provinces,  In the time of Sher Shah
the Chiel Munsil « Vansif-i- Munsifen) was responsible
for civil adrnistration : ARbar appointed Hir-i2 4 d! for
the same puarpose.  Sher Shak entrusted the crimmal
justice o the Slagddr ., Akbar to the Sulbaiidar and
Foujdar,

The predecessors of Akbar employed & numcber of
Qazis, Mufltis and Muhiasibs for the admiwistretion of

Y V. Smith o Y Akbar the Great Mughal,'' p. 371,



Woo JeLIB A

32 AKBAR 8 IDEA OF JUSTICE

justice ; he retaine them, and added 1o the state-
machipery the otices of the TWalkidl, the W.azr, the
Diwdn-i-Kul, the JAir-i-Samuan, the Bayutit, the
Swdr-t-Jahdan, the Dalhsht, the Sadr, the Alustafy.
the A, the "Amid, the Tepulchi, the Vushrif, the
Vir-i-Mahal, the dhir-i-Bahr, the Mir-1-Bar and many
other officialz whom the autior of the A yin-i-tkbar
has mentioned in the preface of hizs work. These
offices will be explained in their proper places,

Akbur's Idea of Justiee.

Speaking of this Dmperor Mr. Viocent Smith
quotes from the A yin-1-1kbart the saying of Akbar,*“ If
{ were guilty of an unjust act, 1 would 1ise 1u judement
against myself,’” and then observes—* The saying was
not merely a copy-book maxim. He honestly tried to
do justice according to hislights in the summary fashion
of his age and conntry. Peruchi following the authority
of Monserrate declares that ‘ax to the administration
of justice, lie is most zealous and watchful.........In
inflicting punishment he 1s deliberate and after he hax
made over the vuilty person to the bands of the judge
and court to suffer either the extreme penalty or the
matilation of some limb, he requires that he should
be three times reminded by 1nessages betore the
sentence is carrled out.” "

I'romn the above quotation one need not run away
with the idea that the Emperor used te mnflict only two
inds of punishments, viz., of death and mutilation of
some limbs. For we find in the A'yin-1-Akbari the

} Vincent Smith : ** Akbar the Great Murhal?'op. 341
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following instructions to the Subahdir (Provincial
governor) : ‘“ He should strive to reclaim the dis-
obedient by good advice. If that fails, let him punish
with reprimands, threats, imprisonment, stripes or
even amputation of limbs; but he shall not take
away life till after the most mature deliberations........
Those who apply for justice let them not be inflicted
with delay and expectation. TLet him sbut his eyes
against offences and accept the excuse of the penitent
... .... Let him object to no one on account of his
religion or sect.””

Elphinstone points out that ** a letter of instruc-
tions to the governor of Gujrit preserved In a sepa-
rate history of that province, restricts his punish.
ments to putting in irons, whipping and death:
enjoining him to be sparing in capital punishments,
and, unless in cases of dangerous sedition to i1nflict
none until he has sent the proceedings to court and
received the emperor’s confirmation : capital punish-
ment iz not to be accompanied with mutilation or
other cruelty.’’*

The judicial officers such as the Chiet Qdzi, the
()dz1 and the Mir-1-"Adl used to
try cases according to the Muham-

Mode of Trial.

madan law as far as it was applicable to Muslims
and non-Muslims respectively © and i conformity
with the Common law, i.e., edicts, ordinances and
instructions issted by the Emyperor. These officers
as usual with them followed the proc .dure laid down
in the books of Figah (vide Chapter 1 - Secs. 1 and n).

1 ¢ A’'yin-i-Akbari,”” Vol. IT, pp. 294
? Elphinstone : ** History of Todia,” pp. 532.34
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The Fbhahdis ano tbe Tonplar memme tas-pndees

deed o fole the Bl of thae (i and the aluity,

olboe ihe males Teoa desey Tor thelr guriniee 1o
‘he St farmrax. The Revenue  officers were
;__‘{}'H[:If:ri ,ﬂs',;"lel}’ ‘L‘.i_r the rinjes FI_'HI'I']E‘.L.’] ‘H}T e .‘-lllﬂ![‘ﬂ'it}r fur
deir ontdance.  The 1 yne cives the followrng diree-
nona to the 0 and the Yoo A0 Tor tral of eases:

He ahatl beown widh oskimne tne clrearstances  of
e eome et thoen by SRR TR parts. [Te must
svainine eochowitnees separste!y opon the saoe point,
cod wwreee down dhelr respecitye evidenee.  Bipes
Heowe chests canoanly bo oflectoally obtained by deli-
hova tene sz, getellicence and decp reflection,  {hey
ol g0t imes requnre thnt fne canse shonld te tried
again frowor rhe beomuing and from  the sunilarity
ot disacresrient. he mav be onabled to arrive at the
cruth, !

Akbar nzed to decide ~mts and hear appeals at

Teial by the Ere- 018 Danlat-hisngle the  Chamber
FOrOT M Dersen. ol Audwnee in the Palace) “‘uene-
t‘:_t].]_}' afi.r U o clovis the TI’_‘Iit'_}I'!liI‘t{:;r e atl {'13!_,111“.
qre admitied.” ot o thiis asgemblv s ' samefimes
held 1o the evernng and  sormetmes ot nizht, Hle
=0 frequently appears at a window which opens  1mto
the Dawiwi-Fhanasi and  from  thence  he recelves
petitions without the intervention of any person, und
Lies and  decides uwpon  them.  Every  offteer of
coverniment reprezents {o His Muajesty tus  respective
wants, and 18 always instructed by him  how to
proceed.  He  considers an  equal distribution  of

. - . B T - . . _ - _ .
justice, and thic mepriness of his subjects as esseutial

L Al Vel 1, p, 258,
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to his own felicity, and never suffers his termper to

be ruffled whilst he is hearing cases.” |

It appears from the records of instory that when

the Ewmperor sat in the Dauwlat-Khenal to hear cases,
the nobles. the law officers of the Crown, the [iorogh
i“addlat  (Superintendent of the Court), the cloris
and scribes used to attenc the Iimperor’s court. (ases

were decided and decision pronounced in copsultntion

with the law-officers and the wazirs. s order and
decrees were communicated to the proper. authorl-
ties for execution under the seal of the Conri.  The
weribe used to take down notes, and the M-
to draw up proper order ander the direction of toe
M- 4dl. When the Judement and order wwere
to be despatched to the Subahdar or the Provincial
Governor for execution, they were fair-copied and sent
under the Imperial seal.”

As to the mode of hearing cases by the Imperor
in person. Mr. Smith bas made the following absurd

observations :

«« The Emperor occasionally called up civil snits
of importance to his own tribunal. No record of
proceedings, civil or criminal, were kept, everything
being done verbally, snd no sort of code exieted, ex-
cept in so far as the persons acting as judges thought fit
to follow Quranic rules. Akbar and Abul Fazl made
small account of witnesses and oath, The governor
of a province was instructed that in judicial 1nvestiga-
tions, he shonld not be satisfied with witnesses and
oaths, but pursue them by manifold inquiries by the

Lo Afyin, " p. 134,
? Prof. Surkér: © Mughal Administration,” Chap. XIT, pp. 24-3 -

Marfat.com
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study of phyvsiognomy and the exercise of forethought

not laying the burden of 1t on others, live absolved
from solicitude.””

The observation of Mr. Smth s very astounding.

It evervthing was done verbally how were the Emperor’s

orders communicated tothe authori-

ahfl'fiif.hiﬁ observation  tias gither at the capital or in the

Nubah for executiou ? [n deciding

appeals often had he to reverse the deciston of the

lower court, or of the provincial governor. How

could the decision of the Emperor have been coin-
municated unless it was reduced to writing ? As to
““ the Quranic rules ©° the learned historian ought
to have known that Al-Qurian does not contain the
rules of procedure and the law cf evidence. They
were propounded and elaborately worked out by the
Mushim jurists Al these have been erabodied 1w the
books of Figali. The (Xizis and other Judicial officers
whom Mr. Smth refers fo a= *° the persons actfing as
judees,”’ werc bound by the Shara to follow the
prescribed procedure and prepave  Aaz dhir and Sijilit,
.., records of proceedings and decrees 1n propev
forins (pide Chapter I1X).  Asto his remark that oo
sort of code existed, tt 15 not at all correct.  Quite &
large number of legal ftreatises, digestz and  com-
mentaries did exist at the time of Albar and have
been in existence all along since the foundation ot the
four schools of Muslim jurisprudence.’  In addition to
these there were the *° Institutes ' of Fannur, Babar,

Y Tage A. Alvs ¢ Tntroduction Lo Muobummadan Loox " Vol 40 pp

17-21. where the name of 4 pumber of iow-lwoks 5 mionad ;e

fide Morlev's " Digest.,”” 1, Introduction.

1
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and Akbar,and they contaiu the cdicts, ordinances and
farmans of those sovereigns. The judicial efficers |
used to decide cases with the aid of those books and
farmdns. The strange part of Mr. Smith's renrk 1s
that he has not cited any wuthority 1n sopport of -
quaint views. His observations are as absurd as they
are 1neredible. Moreover, they are coutrary to the
facts of history.

Akbar adopted sometimes the arcient method of
trial by ordeals. This was, no
doubt, oune of the modes of trial
prevalent 1in India during the Ilindu period. No other
Muslim raonarchs adopted this mode of trial. Akbar
encouraged :t, most probably at the iustance of hix
Hindu officials, specially the learned Brilinans who

Trial by Ordeals.

assisted the Emperor 1n the trial of cases of the Hindn
subjects.  Sraith points out that *“ Akbar encouraged
the use of trial by ordeals in the Hindu fashion.”

In the Mediacval Age this form of ftrial was also
prevalent 1n some parts of Turope.

It 15 reully strange that the A'yin-i-Akbari. that
ambitious work of Abu-1-Fazl which gives many detuails
of the Kmperor's household wffairs and of his govern-
mert. does not give any account of the judicial machi-
pery. or the mode of administration of justice. either at
the capital, or inthe provinces. The I'yin simply ruen-
tions the designation of a few Kxecutive, Judicial and
Revenue off

icers, and notes a body of instructions

I Al-Bad8yuni mentions the name of the eminent Judges who
occupied the position of the Qdyzi, Mir-i-’adl. Sudr-1.Jabfn and Mufti
duriog the reign of Akhar; vide Ranking’s franslation, Vol. [I1. Chap.
[I, p. 109, also Azad : ** Darbur-i-Akbar,”’ p. 740.
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for their vuidanc2.  Tut we gather from the records
of history that there were regular courts of justice
hoth al the capitnl as well as in the provinenl and
Jistrict towns. Those courts—civil and criminal—muay

be ¢raded as undzr.

Tanty 11

IH 1’}“' friflfﬂ.flrh":

| -
L

Trrinnzla rocatdine Viifeer e

1. The Rnyal Court . Thie Mrnperor

9 Diwdn -TAdAt o the Gt The  Hoeh e an
of the Divan. or the Chaneelior,

3 The Court of thie Clnel Judyge The Qavo-ul-Quzs

1 'The Chicf Court of Justice The AMir--"AAL

5. The Court of Canon Law The (ai.

6 The Court of Common Lay . The “Ad!l

7. Tht‘ (_}ﬁit_‘ﬁ‘-‘. ﬂf H’lt* ?\[Uht:ﬁill'r—‘ﬂ'hr'} ht*ld it l't-jﬂﬂ:ir cotirt
butb exerciseid the quasi-judicial power of the Police At
the Municipal Offieer feide Chaptes NI, Mukfasily,

‘v othe Drorinees.

Tribvirada Decgvhing CHtcers,
1 Uhe Court of the Subthadar The Sulvaihddr ov
(popularly known #s  Nisdmalf Nizim.

';1d{£fﬂf).

The Court of the Foujdar The t'eujdar

3 The Court of the Chief Qi% (in The Q:izi-ul-Quzat.
~ome provinees only).

L

1 The Court of the 1hwin The Provineind
Diwan.

5 The Court of Canon Law The QaZy

¢ The Court of Common Law . The Adl (Civil
Judge).

P

The Office of Muhtasil: as stated above.

Marfat.com



CHAPTER 1V

Justice during Akbar’'s Successors

In the previous chapter, I have given some details
of the admunistration of justice during the reign  of
Akbar. 1t will preseutly be seen that the judicial
machinery set up and the reforms introduced hy i
wise und intelligent Mmperor remsined almost the
saime during the reign of his successors.  No doubl.
certain changes were muude.  They became NeCeasiy
0 the light of experience, and the modification: were
introduced to suit the requirements of the soctely .
But the general character of the administribion did
not change. The noteworthy feative of the NMughal
admiistration 18 the vigorous growth of ‘he Ovnun.;.
Shdhi or the Common Taw enunoiated ry o the
Emperors and embodied in the ¢ [nstitotes ' and
Dastur-ul-"amal of the period (vide Chnviar XN

Now let us turn to the successors: of Altar ard
see how they used to dispense justics, and wiat agrt
of judicial machinery existed in their fima.

** Both Shih Jahdin and Murangzeb hzld - public

Descaiption of the court on ‘Wednead:—zyi sut o inorved

Royal Court. '
y ur tbat day for holdine a urt of

law.  The Emperor canie direct from tha ‘arshay
window to the Diwdn-i-Khds (or the Hall of 7pi v.ibe
Audience) at 8 a.m. and sat on the throne of jistice
6}l midday. This room was filled with cs o law-
officers of .the Crown, the judges of Cancn faw
(24718}, judges of Common Tiaw (idils),  Wlufiis,

L

Marfat.com



WoI JeLIe A

-

30 JUSTICE DURING AKBAR 2 SLQCESIORS

theologians  (Ulamiy, Tarises lornped 1 precedents
(fatwng the superintendent of the jaw court (darogha-1-
adalat,. and the Kotwdl or prefect of the ity police.
Nope else among the courtiers was aditted unless tas
presence was  specially  mecessary. The officer of
justice preseuted the plaintiffs one by one and reported
their  grievances.  His Majesty vently ascertaiped
the facts by enquiry, took the law fromn the Ulama
and pronounced judgment accordingly. Many persons
had come from far-off provinces to get justice from
the highest power in the land. Their points could
not be investigated except locally, and so the lLmperor
wrote orders to the governors of these places, urging
them to find out the truth, and either to do them
justice there or send the patties back 1o the capital
with their reports.”” ¥

The above description gives a vivid picture of the
Tmperial Court of Delhi and  Agra. Besides  this
Gtk TAddlat there were other courts of Justic of

which T shall speak presently.

t J N. Sarkér: “ Studies in Mughal Tndia,”" pp- 1 avd T also

** Mugbal Administration,” pp. 106-01.
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SECTION 1.

ADMINISTRATION OF JUSTICE IN THE REIGN oF Jipavam

The most noticeable and attractive feature of ¢f.
Golden Chain of the Royal Court were the golden chain
Court. and bells hung up by the imperor
Jahingir. One end of the chain was fastened io the
battlement of the Shiéh Burj of the fort at Agra, and
the other to a stone post fixed on the bank of the
river.!  Jahdngir loved to do justice and tuok keen
interest in ite administration. This device was adopt-
ed by the Emperor so that htigants and the agorieved
persons could tie their petitions to be drawn up to

the Emperor and avoid the harassment of the porters
and court-underlings.

Vincent Smith points out that in India and in
Abolition of cruel Asla generally appalling sentences
punishments. of mutilation of limbs and flaying
alive were customary. Akbar abolished the sentence
of flaying alive.? Jahdingir interdicted the cutting
of noses and ears,® and no death sentence could be
inflicted without his permission and confirmation.
From the Travel of Monsieur De Thevenct we find that
““ all sentences of death passed whether by civil or

criminal judges had to wait for execution until the
Emperor’s confirmation was obtained. '’

! Rogers and Beveridge, p. 17,

Smith : ** Akbar the Great Mughal,” p. 344.

Institutes of Jabdngir, Art. 5; Elliot’s ** History of India,” Vol.
VI, 503,

' “ Travels of Thevenot,” Voi. IIT, Chap. X, p. 19.

6
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19 JUSTICER IN THE REIGN OF JAHA NGIR

Speaking on the tode of dispensing justice by
the Muvhal Tmperors, Prof. Surkas observes : ¢ But,
from the nature of things, only a few plaintiffs could
reac 1l his throne and he could spure for adjudicating
only st small portion of the appeale that were handed
(o L, though several of the Mughal Fwmperors,
notably Johdngir. made a1 parade of their dJdevetion to
duty by bvauging a colion chain from theiw nalace-
haleony to the oronnd outside Agra Tort.” I What
+ fino appreciation ! The 3ughal Fmperors  svero
Lctuated it the pure motive of saving the suvtors

‘ram the clntehes of ¢ the Coermorants of Taw.”" aud
rodreasing  ‘hewr wrongs perzonally without the wter
vention of the court-underlings. [Tndoabtedly  they
deserve praise for iheir stroug sense of justice. But
AT “arkdar has nothing bt sarcasm for thelr *¢ devo-
tion to duty T

\Tr. [ield in his Dntroduction [o Hhe Regulntions o
the Longal Code speaking on the Collector & iy,
pointz out: T order tooatford {tee and easy peeess
o justice and  redress, @ hox was o he pluced ot the
door of the Kuchiart or Court-iiotuse i whieh oo
platnants mght lodge their petitiens at auy tineor
hour they pleased.  The Collector was  humszelt 1o
keep the key of the box and was to have it opened
vnd the contents read in his presence en each court-
day.” * The Iinglish Collector certamly did not ke
2 parade of justice.  Mr.  Field uappreciates  the

C{}lh‘iitur'ﬁ aet of devotion to dut}‘ - white Prof, Sarkar

1« Muvshal Administraticn,”’ p. 107,

? ¢ [ptroductivn to the Revulations, p. 1y,
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sees through the coioured glasses of prejudice and
speaks of the Bmperor i a disparaging tone.

As regards the remarks that the Mughal FKmperor
« could gpare for adjudicating only & sruall portion of
the appeals that were handed over to him,” al
Bhird "Mal in the Térikh-i-Hind points out that the
Mughal Fmperor (specially Shih Jahin) was anxious
to spare more time, but the number of plamts and
appeals was very small, from ten to twenfy a week.
Vide Bhird Mal's account quoted 1n p. 47.

One of the act- of justice which Jahingir did to
his subjects was the abolition of all kinds cf abwabs
or illegal cesses ‘* together with taxes of all descrip-
tions which the jdgirddrs of every Subah and every

Sarkdr had been in the habit of exacting on their own

aecount.’’ !

Wdqydt-i-Jahdngirt gives the following twelve

Institutes of Jahéngir. Institates of the Bmperor :—

1 Abolition of all kinds of abwibs and prohibi-
tion of exaction of cesses.
2.  Regulations relating to highway robbery and

thefts.
3. Prohibition of Ischeat of properties left by a
deceased. ‘¢ His properties and effects

were to be allowed to descend by inheri-
tance withoat interference from any one.
When there was no heir then officers were
to be appointed to take charge of the
property and tc spend 1t according to the
law of Isldm 1n building mosques and

1 H. M. Eilliot : ** History of India,”” Vol. VI, p. 493.
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serats, in repairing broken beilos ndin
dicrome fanks and well:)

Protumtion of wine and cvery zort ol it
cating hquor,

Protabition  of takine foreible possczsion of

others” hoeuses and cutting ¢lf poses qodd
eats of cnirmnals for any offenc:.

'rohibition of  Ghashi~—The officers of e
ivhalisa fands and the iﬂ-;{il‘tl;ll‘m Wreoast o to
Gilre the lands of the ruiyais by foree, and
cultivate them on their own  account.
Phe Colleetors of the Kihntlisa launds and
the prigudidrs are not without puermission
to forin connection with people in  their
districts.

Building ot hospifiis  and appeintment  of
physictans  to altend the sick.  The ex-
penses were to be paid from the Royal
Treasiry.

Prohubition of slaughter of animals on certun
days.

Respect to be paid to Sunday in accordance
with the custom of lis ancestor.

Creneral confirmation of Mawusabs and Jeyirs.

Confirmation of Adima lanlds.

Proclamation of amnesty for all prisoners in

forts and prisons of every kind.!

H. M. Elliot : * History of [ndia,” Vol. VI, pp. 28487,
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SECTTON T17.

ADVINISTRATION OF JUSTICE IN TUE iGN
OF SIIALL Jama'w.

Wiithin a short compass Dr. Mubammadullab has
put an account ot the admimistration of Jjustice by
ohih Jahin. e says: *“ The reign of Shih Jahin
18 notable for peace and prosperity. The I'rench
traveller Tavernler speaks of the reien of Shih Jahdn
as like that of a father over his family. and being a
pions Muslim abolished the ceremony of jrcstration
which was directly againsr Islimic injunctions. Shih
Jahin himself heard petitions and fixed Weadnesday
as the day for the administration of Justice.

“ Lhe Bmperor established a regular system of

Court of Appeals. appeals.  Fromn the court of first
imstance an appeal could be filed
o the court of the Governor, or in the court of the
Qédzi of a Subah  * If parties were not satisfied even
with these decisions they appealed to the (hief Diwin.
or to the Chief Qdzi on matters of Law.” "

Sufficicney of Judiciul Machincry and
Paucity of Litigation.

Wide was the arrangement for the administration of
justice. EBvery Subih (Province; had a number of
courts—civil and criminal—of original and appellate
jurisdiction. And every subdivision and large district-
town had the rourts of Qdzis, Sadrs and Adle like

' E.M. Elliot : “* History of India, ' Vol. VII. pp. 170-73.
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fhe courts  of  the Subdivisional Officers, Deputy.
Maetrates  wnd o DMoasits of our time. Appetlate
coote were  cenerally situated in Sarkers odistoet s
oo the enpiial town of cach Provinee (Subate. D
Toovppears  thiad the nuinher of cosps Wiz nnt o voey
AT &

S5 Nication are obvions.  In the sirss pdace theve

- —

AN RS SH) § f!’}l‘ Hu} p;‘::h"it}' +.':f RN T e 11||~1 Lipeehs

Coo passwen for hitgaton, Prople boverl a0 fnple
e upavear s of low’s crookediess The ooaever lookod
npon (e Tusi ol fittcation a~ the grentest plensnre
A hife in oot owao thmes. Y Soeor My the country
had peace and prosperity. and the people lived self-

~ontented under a strone  government.  Thiediy, the

Godary qnarrels and caste-disputes  were settied by
the village  Duwnch which axverclsed  creat nfluence
spon the people m rural areas. The Mushim Govern-
ment never nterfered with the vitlare autonomy o oou
rhe contrary. they enceuraged It el left the roval

Afairs in the hand of the Villave Danclidyer® Chads

Tt

'~-'|I;. for '\»TH‘ R T 1‘*1

Gy
The obearvation of o Dhora Mal o s Dbl
ooy I'EJJL!I.I'!'_{‘-.L'L-'J b i“"!’]"-“f' of lttiation

Guries the rern of Shidb Tateo - wort b quoting

U Prol. Carkdr leoks upon tac C faeilny Lol litization with
Coovernment conrts oas ttthe grsaiest plesars ol the cilla oo Lifel”
Pt as 4 Luet the DLigaAants are foreel to resort (e ocottrts andor Lhe
roas of circutistances ; thev seldowm tuie prenaure in o aquandering
theil MOREY 10 rLioous tigations. Cbode hie U Muzhind A lmimestratwn,
p 1U8)

3 The Villuge Sclf-Gorvernulent Act was | waod In 19200 under the
British Rule. Tt haa miven only o nominal self-government. But the
[ndien village had all along enjnged the complete wvillage autonomy

daring the MMuslne Tale in ITodia.
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* Notwithstanding the great aren of fi.¢ countey,
plaints were so few that only one dav inouue week

piz. Wednesday, was fixed nunon for wiovaisfration
of justice, and it was rarelv - voo the o fwerndy
plaintiffs  could not be fovno o poeior ey

number generally being vl Teass e i

[ —

this historical sketch ow mer thon oo

-—

'
_ .

when honoured wuth an aadizoce ol (he e bead

-

His Majesty eitde the Darcoh of the oot 2l

R
though so many contdential povsons Laa Deen appoint
ed to mmvite plaintifis, and a dav of the wesk wwas set
apart exclusively with the view of dispensing justice,
vet even the =inll nmmber of twenty plaintits could
vut very seldow be brought mnto covrt.  P'he Darogha
replied that 1f he failed to produce ounly one plaintifi
he wonld be worthy of punishment.

In short, 't was owilny to the great solicitude
evinced by the TVing towards the promotion of the na-
tiona! weal andihe ceneral tranquillity. that the peonie
were restrawed from committios offences acainst one
apother and breaking the public peace. But if tie offend.
ers were discovered, the local authorities used geverally
to try them on the gpot where the offences had beern
commtted aecording o law and m concurrence  witl
the law-oticers, wid i any individual disatisfied with
the decizion pussed on his case,  appealed to the
Coovernor or Diwin o to the Qdz1 of the Subuh. the
atier was ravieved and judoment awarded with areat
care and discrbioination lest it should be mentioned
in the presence of the King that jnstice had not beern
deme. I parties were not sari-fied even with those

decisions they appealed to the Chief Diwin or to the
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Chief Q.izi on natters of law. Thoze officers instituted
further inaunes. With all this care what cuses except
thosze relating to blood and rehaion could  become
suhject ot reference to His Majesty ¥

Compare this observation of Rai Bhint Mal
who lived during the Moghal period and nzed Lo attend
e Royal Court with the retarks of Prot. Sarkar:

< Fyery provincial capital had its Qi appotnted
by the Supreme Qiz of the Impire (the (). 7i-ul-
Ouzit) ; but there were wo lower or primary courts
qnder himm and thercfore no provincial court of
appeal = U

Further, < the Indian villager in the Mughal -
pire was denied the greatest pleasure. of his hfe i our
own times, riz., faciliby for civil litigation with govern-
ment courts of first instance close at his doors and an

abnndance of courts of appeal rising up to the Hhgh

3

1% i

Court at the Capital.

The above remarks of the learned Professor are ax
astounding as they are contrary to the facts of history.
He lhas not quoted any authority in support of his
views. Trurther, under the British system of admini-
stration of justice, the litizants generally have twao
appeals, viz., from the court ol first instance to the
District Court, and thence to the High Court on
point of law : but if a swt 15 above fis. 1,000 or nvolv-
es a question of law, ther the party may g0 up to
the Privy Council. These constitute * asbundance of
courts of appeal *' according to Mr. Sarkar. But under
the Mughal administration, the parties always had

i H M. Eilliot : ** History of India.”” Vol VI pp. t72-73.
> Prof. Sarkér : ** Mughal Administration,” p. 103
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three appeals, »iz., trom the court of first instance to
the TProvinecial appellate court, then to the High
Diwin, and then to the King’'s court. There was no
bar of valuation. A lawyer will say that these provi-
sions for appeal are sufficient. The learned Professor
complains that during the Mughal period ‘¢ the smaller
towns and all the villages had no Qidzi of their own,
but any plaintifi living 1n them, if lie was sufficiently
rich and enterprising, could carry his suit to the Qdzi

of the neighbouring town in whose jurisdiction they
lay.”” ' T'ne 1mplication 1s that this was a defect of
the Mughal administration. The British administra-
tors of the modern age with all their knowledge of
various systems of justice of Ifast and West, have not
thought 1t At or adwvisuble to provide a Munsif
or a Deputy Magistrate *“in the smaller {(uowns
and all the willages.”” All the British courts are
situated 1n the districts and subdivisions. Tt is
neither possible nor desirable to post a judicial officer

in every village. The parties desirous of carrying on
itigation must repair to the district or subdivisional
towns. Bmmilar was the case with the villucers during
the Mughal Rule. 1If this was a defect, then the
(zovernment of every country in the world is defective.
Prof. Sarkar’s solicitude for rural justice will hardly
be appreciated by the villagers themselves. Not

a few of them have had a biiter experience of ruinons
l1tigation.

L' Mughal Administration * p. 108,
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) AUPANGZIR S IPEY OF O JUSTICD

STCTTON 11T,

ADNMIYISTPATION OF JrsTicr v TR hvraN OF AURANGZLB.

L] =1

Strane b s 11ea of justice tnay be vathered from s
letiot s, bocone of e, wrttten to Shahe JJabidn, he
Cive, 0 Pevercionty beothe cuavdninship of - the people
o ol tor celfaueubience and proflivaey 7T s e

1

s e parilor . A oawas beaoatriel dispenser of Jua-
G The b of abe Yoepddas Viam aves the Fo o -
11 t1r_'r~i'."-i['-. o ool it E‘i-_'.]utll":ll‘.

T Lpears e or three Liines every day o lid
Conrt o ob o U emee waihe g nledsiny conntepiee il
itd T o et qustice oo complinanis who
CTIle 11D e rinbers ,'x.-"l’:'i'n'm‘r_.?'fi.nj_f-’ bindeinee, and usx he
natens o RITE AL AY "',TE*:.'.T tention i}lt"‘\' IIMIL'EJ Lirenn
ceprest e ons siihont ooty fear oo Losttation.  and
Ohtarn sedrias e bis snportudity. 1D any person
s oo ek or aels doooan dmproper manuet be I3
Tiit ¥t in.'ll’tii.'fil::i._'il 2yl Lt TIeVer 1-;:'!51.%}1i9 DOy . Hiﬁ
Courticis heve often desired 1o ].u'!'~hibi[. ['wullit‘- froiu
dow g w0 mneh boldness, but he retuarks that by

hearing teir very words and seeing their vestures, he

acquires o babit of forbearance and tolerance. !

Aveording to the suthens of  Mandabbalb-wl- Lo,
cof all the sovereions of the TTouse of Tannur, nay of
11 the sovorerzns of Delhi no one since Sikandar Lioda
qas aver heen apparently so distinguished tor devotion,

austerily sl justice as Aurangzib.’?

1 H. »i. Fliior - - Hiatery of Tndia" Vol VI p 169
i I
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JTUSTICE IN THI RETGN O AURANGZIR .

Alexander Dow 1w hus Hivtory of Indic wives the
followtng account of Aurangzib’s  mode of dealing
with justice.

“ He knew that the power and consequence of (he

Corruption made a prince depended upon the Prosjet-

crime. ity and happiness of the peaple .
and hie wis even from seltish views an enemy (o op-
pressien, and encourager of  agriculture aud  conner-
cral mrdustry Y e established o perfect =ecarity of pro.
perty over all his dominions.  The dorms of juenee
were made losg intricate and more expeditions than 1,
former veigna.  To coriupt o pudge wose vendered  for
the firs! {ime o evime.  The fees pord o the coart
of Justice wer » ascertatned with  aceuracy and  proce-
sion ;2 and a delay in the exccution of Justice subject-
ed the juduve to the payment of the 1oz <nwamed by
the party agerieved.”’

“ The course of appeals from nletior ta saperior

Check upon frivolous CitIrh s AV Uﬂ—”ll“l‘l i_!ptﬁd ;{[}{1 [roe :

litigation but {o prevent o Wanion exerhion

U According to a ¢ltss of Europesn bistoran, wien an lmb
prince or emperor dues « good act, it s dope with =cttr bomiotive  heat
when a European kine or an Enghsh adiviowsteatr docs o bopefy
cial act, 1t proceeds lrow a purely altroistic motive.  This sort ot mien
tality betruys their bias--their obiect being to applund the Kiows o
their own race and their deeds, and to deery the Dlustim roonarchs wonl
their benevolent works. Some of the Indian histornians who blindly
follow the examnples of the Huropeun writers have written in the sawme
tone, Speaking of the socialistic functions Prof. Sarkar 1rvmarks that
‘"whenever the Mughal iocal officers showed too active an interest in
local life {outside the provineial capital) it wus against superior orders
and in consaquence of a corrupt love of gain or spirit of partizanship.”
{Vide his Mughal Administration, p. 11.} This i3 a traveaty of historicul
facts.

2 Vide chapter on ' Court-fee, pp 110-11.
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NEIRRENCE Ty A PENCH o JUDGRER

on tlns prividese the appellont was severely lined when
his  complant  acomst the  judgment  was found
frivolous  and  di-founded.,  The  distrnibufors of

i

e

public Justice, when thelr deerecs were  reversed,
conld not alwavs screen themselive:  under the
pretended errors in Judgment.  Shovld the matter
appear clear, they were turned ont ol their offices
as swaved by partiality,  Awrangzibh soon after his
accession to the throne estabhszbhed a precedent of
this kind. The decigtonr has becen unjust,  Te send
for the judge vud told lony 1w pubie, © This matter
s clear and obvious, and if you have no ability to
percetve it in that hizht, you are unfit for the place
as a weak man: i vou sulfered vourself 1o be over-
come by presents, you are an unjust man, and

thercfore  unworthy of your office.”  Having thus
reprimnanded the juage, he divested bon of his craploy-
ment  and dismissed him with 1enominy from s
presence.’
«« He carried his austerity and regurd (or morality
into the throne.  He made strict
Referance to a . _ , .
Bench of Judges. laws agalnst vices of every kud,
He was severe acuinst adultery and
fornteation ; and azainst  certain unnatural erimes e
lasued various  edicls. In the  admnustration  of
justice, he was indefatiznble, vigilant and exact.  He

qat alimost every day in judgment wnd he chose men

of virtue as well as remarkable for lknowledge of the
law for his nassessors.  When the cause appeared
. intricate it was left to the examination of the bench ot
iudees in their common and usuwil coart. They were
to report upon any such ciuse as origiated before the
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CAPITAL PUNISHMENT UNKNOWN 53

throne, and the Emperor, after weighing their reasons
with caution, pronounced judgment and determined
the suit."’

““ In the courts of the governor of provinces, snd
even often on the benches on which his deputies st
in judgment, he kept spies upon their conduct.
Though these were known to exist, their persons were
vot known. The princes, his sons, as well as other
viceroys were in constant terror; nor durst they
exercise the least degree of oppression against the
subject, as everything found its way to the ear of the
Emperor. 'They were turned out of their offices upon

the least well-founded complaints: and when they

4
'y

appeared 1 the npresence,  the nature of {heir
crinie was put n writing into their hands. DLrpped
of their state and honours, they were obliged to agpoear
every day at court, ag an example to others ; and afier
being punished for some time in this manner, acoord-
ng to the degree of their erime they were restored to
favour ;o the wost puilty were banished for ijle ' Y
demissed for ever).
" Capital punishments were almost tolally onkoown
under  Aurangzib. The adherents
“ngiggil‘ punishment ¢ 1)is brothers who contended with
him for the empire, were frecly
Pardoned when they laid down their arms,’'?
Un the subject of puaishment Pringle Kennedy,
the author of the History of the Grear Mughals,
ubserves .

“ My reader will note with surprise that Auranpgzib
was slow to jrgh, but the history of his whole reign

o 1 : o u . -
Fhe extract: wre taken {rom £ lexander Dow’s ¢ History of India.

L ()
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54 WOMEN PTC. NOT MADE CAULTIVES OF WAR

shows that s=ave i cases where b feared for s
throne, particularly from his relations, he was exceed-
mcly lenient.  Dyramids of skulls had no fascination
for him. We  read nowhere in his reign of mnassaeres,
nor of cruelty such as is to be found in the anbuls of
the earlier Mughals.™
Dow in his History of [edia points out that  thoush
Aurangzib rewurded proselytes with o hiberal hand,
he did not persecute the adherents of diflerent  persu-
sions i matters of religion. 0 It docs ned Appear,
«iys Ilphinctone, “° that a =ingle Thndu ~nttered
deatti, imprisonment  or loss  of  property for b
relicion, or indecd, that any mdividua) wes ever ques-
tioned  for the open excrcise of the worsinp of his
fathers.”” !
Muhannoadan Liaw ptﬁhibit:ﬁ il or puttinz 1o
death ehildren, wormen, snd aged

Captives of war :
women and children I1nety, and thiose who are bed-ridden

exempted. blind, decrepit, and pavadytic, also
en who have lost their imbs right had or Toot) and
who are lunatic, insane, ete.”

Aurangzib followed this role steietly. o e never
allowed the capture of women and clnldren Juring war
1< wis the cormmon  practice o Asia o these days,
[ all his wars and conquests the life and  property ol
the subject were  protected and  respected.  Urisoners
of war were never punished. The great rebeis and
(raitors were wnnediately pardoned on their repent-
inw.* He never wmade slaves of the prisoners of war.

b Pliphinstone -t History of Indra,” p. bGAG
2 ¢ Hidadya,” Vol I, Chap. I1, pp. 145-49.
t Jagwant Singh and the supporters ol Diard Shukoh weve pardoned

and restored to favour.
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SUIT AGAINST THE STATH 59

In judicial matters, civil or criminal, he never inter.
Suit agaiost the fered, and left every case to Le
State. tried by jJudges and decided by
law according (o ils merits. He issucd o ediet !
permitting all subjects and private persons to  wne
government 1n courts of law if they had any cluin
upon 1t and wanted satisfaction. Government ad vo-
cates were appointed in every district to plead for the

government 1n law-suits brought afamst by
subjects.”” 2
T'he Shihi Farmdns issued in 1772 1o the  Diw:in

of Gujrit throws a flood of licht on his jdes of cruninal
Justice. Prof. Sarkdr has translated ihe farmen
which the following extracts ave taken -

Y from

** The Emperor has learnt that local offjcer. delay

N disposing of the cases of those who ape cast
prison on any charge. Ta prevent,

Into
Imprisoninent
without just cause the followino yules are laid down

1. When theft has been proved against any
by legal evidence before tie Q71 or the
his confession satisfies the conditions necessary for the
Iposition of  Jiadd,* the Qiazi should jnflict |

INnarn

accused by

1e

! Under Mubammadan Taw the State and the suli)ect stan

the sume footing. The Caliph is regarded as one of M
Law ailows the subject to sue the State.
stances of suits being fi

Ol
e subjects. The
There are Inpumerable jn-
led in the court of luw against the Oy

“F-‘]IB. thie
Sultans or the sovereigns,

When he was summoned by the coirt he 1
to appear and take his trial like ap ordinary suitor, apd the

decree
Passed against him, was enforced by the Court.

2 Eadiq Ali : * A Vindieation of Aurangzib,”” pp. 149.43.
3 This furmdn is to be found i Mirdt-j-Abmadi, pPp. 203-99
t Not hidd as spelt by Prof. Sarkar but hadd

which nieans * apecifie
punishment ™ for cert a1 uffe nees



518, ATURANGZIE'S IDEA OF CR. JUSTICE

panishment in bis OWnL presence and keep him 1n
prison il he manilests signs of penitence for his

CTIRE.
9 When theft is rife i1n the town and 2 thief 1s

sapsured, 1o not even after proof beliead himn nor

annale him, as 1t may be his first offence.

- I -  J e

4 1f o man hay comomatted rheft twice and  hadd
e -hmenst has been yovarded on bhothh these occa-
b he corarnis thelt again and 10 leaally

v oagpa hiin (ewuckelka bodnd) and this crone

I B S el

e

ot il somraieted by Loy, then atter fatiy b oRed

L] -
3

ey o f}!'ir&t‘ri‘: ’[-111. 1JL !'tj:_:;t:.:'h_[};'., Rnt. lf evet t}tﬁ % PR

ot refort b T cotaita the offenice oodils

o D prol ugad v Tseiine

. n
i ]Iﬂ . TR 1 '.'lq =-:|H!|- ..r‘ .-'Tr~ R R
1 1 ?11} h'-ljx"l_.:l_'!. L 1 ‘-."1: J'__Lt I-I]-;'.-.I-—L L L
1
IR r ETS =4 i L |
% l]‘%:;l_j' o1 T lilt’- s U RS LD SR hilﬂ‘; ()
| - |I ] . e . - ] : T '|'.I-. . . l _.:1. I.1-' } -
.1 ;_:,:“_.-_;f;.,,l,: Coa TR iji (il l_ﬂdlf_ ERADER I il{f-’r . 3"!1,-—1‘1-1".'.":' Tt A Lo

Jree - i ers of fhe Tauedal roypyatiler b THast {'at*ctnhil.h'm
L hae ofter beer  gullty ol the decd-——then

. - - . - " . v .
CONTIS00 (T that he maw 1opant. [f any one crarges

with any of the above offonces, resoit to the i

g
iy friadd .
-, % - £
a7 e Yl 2oamaie or fopnale) takes o Sln=at-
wan (nzie or fmmale) as hisor et shave, or A

cotae o Afpghim woman ot 4 Vgsalman a7 wornin

Siber thon - the people ol the Dook ©oge., Jews oand

: Cortective ptinpshwont.

2 Noa-Muslin suvjects,
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Christians), place tue offender before the Qdzi to act
according to Caron Law.

» ¥ * & » "

28.  When a man 18 brought %o the Jhotoior f
the Kotwal (Prefect of the City Police) wunder arveer Lo
the hotwil's men or revenne collectora, or on agerea.
tion by a private complaint—the Ketwal should peison-
ally 1nvestigate the charge again i him. If hs is found
inecent, release him immediately. If anvhody has a
sult against him, tell the former to resort o 3 coure
1f there 1s any caze of the Crown-land revanue depart-
ment against him, report the fact to the Hubahdir,
take a sanad as suggested by the Subahddr and act
accordingly. If the Qdzi sends a map for deiention:
take the Qdzi's signed order for your authomty an:
keep the man in prison. 1f the Qizi fixes a date for
trial, send the prisoner tc the ‘addiat on that daie .
otherwise send him there every day so that his casa
may be quickly decided.’’!

Aurangzib did another act of justice whicli re.
dounds to his credit. He abolished all kinds of
abw<bs which were in vogue-throughoui the cOunLYy,
These 1llegal exactions and imposts amonnted ¢+ ywors
than s1xty in number. They may be grouped unser
the following heads:—

(1) Imposts on the Hindus, such as taxes on

Abolition of iliegal bathing in the Ganges, carrying
taxes. bones of dead persons for throwing
them in the Ganges, Hindu fairs and festivals.

! Sarkér : *‘ MMughal A dministration," pp. 122-130.

8
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ABOLITION OF ILLEGAL TAXES

(7y Wees exacted on the sale or transfer of pro-
perties, such as mortgage or sale of land,
nonses, slaves, ete.

(3) Duties on the sale of vendible articles and
oroduce of land, such as milk, vegetables,
o1l. tobacco, efc.

(4) Tolls and perquisites of officials, such as
ferry, ground-rent for stalls in markets, for
grazing cattle, etc,

5) Taxes on trades and professions, such as the
calling of butchers, thatchers, brokers,
watch-men, printers of cioth, ete.

(6) Txactions ol forced labour, subseriptions and
uiits.

Such imposts, toxes and fees were strongly
denounced and prohibited again and again by the
Muslim Rulers, but they did not die out. When
starnped out from one part of the country, some of
them reappeared in another part under different natnes.
Not o few of thern still exist as customary 1mposts
the Zamindars Sheristaks. Some of them have got the
sanction of law. sueh as the landlord’s fee on devolu:
tion of property, end the chouth on transfer of lund.
In addision to these, people have to pay—

(1) Tolis on ferries, fiofv, bridges. etc.

) Octroi duties on giesn and dry fruits.

(3) License-taxes for carrying ou trade and pro-

fession, kKeeping horses, ew.

(4) Income tax and Super-tax.

(3) Duties for plying boats in rivers and canals.

(v Road cess and otker kinds of cesses.

(1) Death-taxes or death-duties.
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() Salami and Nazrana,

(9 Tolls at burial crounds and burnine ohats.

(107 Fees from practitioners and professtonal men.

11 Taxes on petrol, kerosene oil, surar. tea.
paper, ete. (vide the list of taxed articles 1w
the Finauce Member's Bill mtroduced in
the lieoiglative Assembly in 1930-31).

If we epumerate all the illegal and legalised
taxes, cesses, imposts, tolls, license-fees and various
duties levied by the Mumicipality, the District Board,
and other Liocal Rodies, as well as by the Government
inder direct and indirect taxation, their pumber will
hardly be less than that of the taxes and duties which
were prevalent during the Mughal period. Not a few

of the Mushm sovereigns, as we have seen
above, denounced many of these taxes and duties as
illegal as the present Government do, yet we find that
such or similar taxes are often imposed and realized in

different circumstances under a colour of legal sanc-
ton.
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CHAPTER V

SECTION I.
Tarre CHIEF STATP-OFFICIALS (AREAN-1-D.CLAT)

In the foregoing chapters, | have given a short
sketch of the Administration of Justice by the Hultans
and Emperors of India. It will be interesting to
know what sort of executive and judicial machineries
existed during their reign. In giviag a brief account
of the high functionaries who were known as A4 rkdn-i-
Daulat ** the pillars of the State,”” I am obliged to
take some notice of the Revenue Depariment as 1ts
chief officials were also included among the Arkan-i-

Daulal. :
I. On the Administrative Side we find the following

state-officials :—

(1) Wazir or the Prime Minister.—He was the
head of the Revenue Department in his
capacity of Diwdn. In this sense he may be
called the Chancellor, but he was not Diwian
properly so-called. On many ceremonial
occasions he acted as the representative of
the Emperor. Originally, Wazir's ofice was
civil and Dot military', but he used to
agsume military cornmand when the monarch
happened to be mipor or incowmpetent.

(2) Diwdn or the Chancellor of the Exchequer.—He
was essentially a civil officer and used to
preside over the 'Treasury. The Chief
Diwén was called the Diwdn-i-’Ali, or the
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High Chancellor. Sometunes he was  also
called Wazir as an infermediary  between
the IXmperor and the rest of ithe state-oth-
clals. He bad two naibs or deputy diwing
under him—one 1s called Diiwcan-i-fhaiin: o
the Diwin of Crown jsunds, and fhe othd;
Diwdn-i-tan or the Diwin of salanes. In

ﬂ

some respects the office of the High Diwin
was more important than that of the Wazir
for~—(1) the Diwdn’s written sanction was
necessary for high appointments, prowo-
tion, leave and large paymewt : (2) the
Provincial Diwdns were controlled and guided
by him from the capital : and (3) no 1m-
portant documents (including the Emperor's
orders or true copies thereof) were regarded
valid without the seal and signature of the

High Diwén.

It should be borpe in wind that the Diwan when
authorised by the Emperor, used to hold court, and
that appeals lay to his court from the court of the first

instance.

(3) Bakhshi or the Pav-Master.—Although the term:

Marfat.com
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signifies an officer of the Military Depart-

ment, he was more a civil official than a

military. He wasthe pay-master of the army.
A Bakhshi was attached to each provincial
army. The chief Pay-master was called the
Miwr Bakhsh: His office resembles that of
the Accountant-General. His duty was to
examine accounts and pass bills for payment.



H2 CHIRF STATE-OFFICIALS

Ther. were several BakbU<lis under the
‘!"]!ﬂ-”‘f -l'{:ﬂ{]l%hi.

-

1Yy Whdi-i-Soman or the Thieh Seward. —-tle
was the head of the Fopecor’s houzeliohd
qnd boad cliaroe of the whole expenditure
of the Roval Batabiishiment. iz offter was
of crear frust. and hig position was  jusl
brlow that of the [Tigh Piwin.  To tuet, bie

wi< the second masn o the reali.

(v Duegutd! or the officer whose ity was 10
resister the assezt= and efferts left by the
deceased persons with a view to realize the
dues of the state and to protect the property
for the heirs of the deceased. In addition
to other duties he looked after the escheats
in co-operation with the Khdn-1-Saman.

IT. On the Judicial and Erceutive Side we find
the followis g state-officials, some of whom
were included among Arkan-i-Duulal (the

pillurs of the State) [

1y Mir-i-’ddl or the Chief Justice.—The post
of this judiciary was created during the

rei;m of Sultin Sikandar Lodr. Since then

[

his office was retained. His court was the

chief court of appeal. But his duties as the
Chief Judicial Officer varied from time to
time. For the history of Ddr-ul-"1dl** the
Court of Judicature,”” wvide Chapter NIL.

(@ ’A’dil or the Dispenser of Justice.—He was
the civil judge of the court of Common law
and authorized to deal with certain classes
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of cases which did not fall within the cogni-
zance of the Qizis. Some writera charac-
terize 'adils as lay judoes, and their courts as
lay tribunals as contradistinguished trom the
Shara’ court of the Q1z1.

(3)  Qus1 or the Jjudge of the court of Canon as
well as of Common Fiaw. Ay to his duties
and powers, vide Chapter XTI, The Qdzi
used tc hold the Shary’ court 1n addition
to hie other judicial and executive func-
tions. In Egypt such a court 1s called the
Mehkenieh Sheraiel 1u the Turkish fashion
of pronouncing the Arabic term Mahkum-
t-Shari'yah.

Prof. Sarkar has quoted in bis Mughal Administra-
tion (page 27 {footnote) two DMarathi sanuds of the
middle of the seveuteenth century which ‘ give the
duties of Qdzis in the Deccan as trying iaw-suits, putting
down oppressions and quarrels, arranging for the
marriage of orphan girls, dividing the heritage of dead
men according to Canon Law, wnting out the
papers ol chakbund: and Canon decisions. Some of
these Qd&zis were also Muhtasibs (censors), and had to
discharge the duties of the latter in addition.'' —(Maw-

jee and Parasnis, Sanads and Letters, pp. 79 and 81.)

(4) Qdzt-ul-Quzdt or the Chief Judge.—He was
the Supreme Judge of the Empire, and also
‘““the Qazi of the Imperial Camp.”” “He
always accompanted the Emperor. Every
city and even large village had its local Q4zi
who was appointed by the Chief Qdzi.”
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i1is court was the chiel eriminal coart of
anpeal  (riae U hay. STy He wvas not de
Larred from deciding ongingg suits, But ms
inain  function was to hear appexls ‘rom the

.uhardinate courts. !

(5)  Sadr oor the Civil Judee. —His duty was to
maintain lists of rent-free lands and dwly
allowances o plons  men, scholars und
darvishes. to supervise  the  endowments
created by the Emperor and the princes tor
charities, and to .. that the grante were
richtly applied to the puorposes for which
they were made : further he was required 1o
nots deaths, aud scrutinize the applications
for fresh grants, Sote Sadrs were empoWwer-

ed to try civil cases also.

®) Sadr-i-Jahdn or the Chief Civil Judge —He
was also culled Sadr-us-Sadur and Sadr-i-hul.
His duty was to appoint sadrs in the pro-
vinces. The distribution of chamties was
made by the Ewmperor fbrough the Chief
Qadr - he was the almorner of the mperor

and had the churge of spending large sums of

! Qarkér : " Mughal Admiri:tration,” p. 27, Bu the same suthor
in page 1US compleains chat “the smuller towus and all the villages
had no Qézis of their own.”' He espects that the Muslim sovereignos
should have posted Qédzis in small towns and al’ the villages in Topdi
Hos the DBritish Govesument with its elaborate system of adrniaistra-
tion, posted AMunsifs and Depuly Magistrates lo swall towne and ail
villages ?  No Government can possibly make such arrsorew o except
perhaps the kiny of Utopia. The author’s other rewarks in thil nage
sre quite uncalled for und unwarrauted.
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money during the month of Ramadin and
court ceremomnies. [n addition to the above
function, he used to try civil sints and hear
appeals when empowered to do s0.

(7Y Muhtasib or the Censor of public morals.—
He was the prefect of the city police and
supervisor of public morality. Hix main
duties were—(1) to control the suale of
wine and other intoxicating drugs in open
public places, to stop the practice of gambling
and the commaission of nuisance aud 1ndecent
acts 1n public resorts; (2) to supervise mar-
kets and streets, and exaimne weights and
measures - {3) to test articles of fnod and
forbid the sale of adulterared vendibles;
D)t deteet connterfert wares o sule: (J) to
remove  obstruction from the street; (6) to
crant pormlssion for the erection of bal-
conisa. vroatections to butidines and latrines,

provided they would not cause any terfor-

ence with the public traffic ¢ and =0 forth.

The Muanicipal police was under the Muohtasib and
with ifs help he used to enforce his ovders within the

limits imposed by law (vide Chapter NI11).

The 1nstruections givon fo o newly  appointed

Muntus:b (Censory by the oo Aurangzib throws

L

UM

a flood of light on the functivia 1 this o

*“ In the bazirs and lanes ohse ve 1if wnv one, con-
trary to the regniations and custe ng, has screened off
(abru) a part of the street, or closet the patth or thrown

dirt and sweepings on the voad, or if anv one has

2
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seized the portion of tlie bazir area reserved for public
traffic and opened hus shops there o yon should 1n such
cases ur<e them to vemove the violation of regula-

t'iur-] E':' !

“In cities do not perwat the sale of intoxicating
drinks, wor the residence of ° professional women '’
(tawalf, b, dancing oirishas it 18 opposed to the Sacred

Liaw.

“ Give «ood counsel and warning fo those who
violate the OQuavanie precepis. Do nol shew harshness

(at Arst), for then they would vive vou trouble.  First

send advice to the leaderz of these men, and 1f thev
do wot hsten 1o vou then report the casze to the

Crovernor' (Varial, vy 37180 eide Sarkar: S Muglial

Admuntstralion ] pp. S-S0

Marfat.com
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SECTION 11
DescriprioNn oF THE QAzl's Courrt—DMopE ov Triai,

The following description of the court of the @iz
may be gathered from the Fatwd-i-"Aldmgirt and other
contemporary records of history.

In a gquadrangle stands the imposing building called
Dar-ul-Qaza * the Court of Justice.’
The Iwdn-i-’Addlat contains a capa-
cious hall where the Qdzi bholds
trial. The side-rooms are for the court-officials and

A scene of the Q4 zi's
courf.

court-records. On one side of the big hall 1s a raised
platform (takht) covered with nich carpet (galin).
This is the seat for the Qdazi. On Ins ri_at and left
are the seats for the Mufti and Ulamd. A carved
ivory (and sometimes highly polished wooden) ink-stand
and a desk of polished wood for writing, are placed
hefore the Qizi. The floor of the hall 15 covered wih
carpets. Ip one side facing the Qizi's seat 15 the seat
of the clerk of the court (Id4tib). In another side 1s
the seat of the Court Valkil (the Government Advocate).
In front of the seat of the Qdzi 1s a fable covered with
colocured cloth. Ou this table are heaped up records
and files Gmuldzir and sijdat), plaints and petitions.
In front of the Qdzi and on the Hoor sit the parties 1n
two distinct rows.  The witnesses and partizans of the
litigants sit at the end of the hall.  The Duroghd-i-
'Addlat (the Superintendent ol the court) who is 1n
charge of the records brings the files required by the

Marfat.com
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Qazl.  The court peons and orderlies control the
crowd.

The plaintiff goes straight to the A9, and etther
Lands over the plaint, or states orally the tacts of s
case. The I writes cul the plaint 1w the court
vegister and notes down the monne of the (xizn in whose
coint the cise 12 to be tried. "The nones and addresses
of the parties cnd of thew forhers s well s the [_1:1.l‘ti—
citlurs of the case ure entered in the register. The

1

court =1ts from the mornuome 0l noon.

When e '-.le'z_fi bl b adtemdants onters the EL1.1H1
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exammmed. The defendant then enters his plea by way
of avoidance and 1s required to prove it by evidence.
Both parties are entitled to an adjournmoeni of the case

for sum moning their witnesses.'

Ac the trial proceeds the QQizi 1s to take down i
evidence of the party and his witnesses. He may ask
the hetib to note their names and addresses. If forany
reason the (Qizi i1s unable to take down the depositions,
he may ask the Kdtib to do so. DBul the law of proce-
dure requires that the Qazt should himself take down
the depositions. The wilnesses are to be examined
separately so that one may not know the stsiements
of the other.” Cross-examination 1s allowed ®
The court may also put questions to elicit facts
and test the veracity of the parties and sheu
witnesses.  Then after coing  through ihe eviden o,
1if the (nizi finds that plaintif has established 4is
clatm, he enters judgment in his favour. A decrec
follows  and 1+ drawn on in accordance with ibe
preseribed form.

The whole proceedings form a vecord called vick cur
and the decree which form. the part of the record v
called sl It 1s necessary for the validity of ‘he
decree that sijil must conform to Malizur,

As to comstitution of the Court apd the TFull
Bench, vide Chap. VI,

As to Appeal and Revision, #ide Chap, VI.

' Hidays (Grady), p. 451.
S Al Qaza fil Isldém, p. 66.

Tout, pp. 73-74, where the mode of cross-exainination is polnbed
out.

Yo Patawa-s- Allemgirn. Vol VI p. 247,
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TABLE 1II—GRADES OF COURTS

As to Limitation, pide Chap. TX, Sec. v,
As to Court-fee, vide Chap. X, Bec. 1v.

As to exparte decree, mide Chap. IX, Sec. 11
As to Arbitration, vide Chap. TX, Dec. 1.

Lo

o

TarLe No. 11
Gradation of Courts.
(During the Mughal Teriod).
In the Capital.
Tribunst. Presiling Ofhicer.

The Royasl Court

Diwan-ul- Mazilim Che Bmperor.

Court of Canon Law.
{ Adalat-i-Bhari’ ya)
The Chief Court of the Qa2 ... The Qazi-ul-Qu7zit.

The Subordinate Court of the
Q44  The QAazl1,

The Subordinate Court of the

Deputy QA4Z) . The Naib Qd4z1.

Court of Common Law.
The Uourt of the High Diwan .. The Diwdn-1-"Al4

The Court of the Mir-i-"Ad! ~ Mir-i-’Adl or the
Chief Justice.

The Court of the Jadr-i-d ahdn ... The Chief Sadr
(Judge).

The Subordinate Court of the
*Adl  The "Adl

(Civil Judge).

The Subordinate Court of the
Sadr . The Sadr (Civil

Judge)
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Note.—(1) The High Diwdr was more concerned with
the appointment and disposition of  the
high officials and judiciares than with the
trial of cases, but he had the power 1o try
cases, especially to hear appeuls, 1s appeals
lay to Ius court from the court of frst
imstance.

2} The Sadr and the Sadr-1-Jahin were directly
connected with the managemeni of the
endowed properties and rent-free lands, as
also with the distribution of chorities and
stipends.  They used to decide casesz of dis-
pute relating to these rnatters. They also
tried ordinary suits when authorized to
do so.

(3) The Mufti had no independent covrt of his
own, but was generally attached to  the
ordinary court of justice for giving jegsl opi-
nion.,

(4) The Muhtasib or the Public Censor had his

T

office and exercised quasi-judicial powers
but did not bhold*~any recular court. But

when invested with the powers of a Q4zi,
he could try only a particnlar class of cases.
His ordinary duties were {0 investigate the
cases of infringement of Municipal law and
police regulations. (Vide Chap. YII.)

(5) Diwan-i-Hazdalinm.—This was 2 Board for the
Investigation of Grievances. This instity-
tion has a history of ite own. Originally
1t was the highest Criminal Court of Justice



WoI JeLIe A

od

DIWANST-MAZALIM

and exercied control over the judiciary. s

Won

_..i

funcDen was oot rent cases of  wils-
carrinze  of justice which occurred ir the
administrative and judicial departruents.”
Vide Chapier XOT, where 1fs origin and
mstory bave been traced.)  But tlis Boord
was not establisbed v India il the reien
of  Avranozib, e proterred too el gt
T Sosi Mazsdiias althouols ibs real name was
(- 0eda-w-Nr il Mazelimes Durg the
fime ol Aurangzib, this Diwin became  the
bighest court of Justice preseled over by the

Him porer hl ¥l | ] :



CHAPTER Vi
SHECTION I
ADPPEAL AND REVISION.

Mﬂ-r:iﬁ It

In the original books of Muhamwadan Law the
word Marafi'at 18 used. Its meaning 1s to ‘¢ take a
case before a judge,”” ‘ to carry on a law-zuit.”” The
word, therefore, includes both appeal and revision.

According to Mubammadan Liaw the (471 or the
iudge nhas power to hear appeal both on fact and law.
But 1t appears from the observation of certain iurists
that the Qdz1 of a higher court can revise the decision
of a lower court on a point of law 2lso.!

From ‘A History of India as told by their own
Historians™ we find that the Movslim: monarchs—
especially the Mughal Emperors—established regular
courts of Appeal and Revision. The Lubbat-i-Tawd-
rikh-i-Hind gives the following facts:

" But if the offenders were discovered, the Jocal
authorities used generally to try them on ihe 3pot,
where the offences had been committed according  to
law and in concurrence with the officers; and if a0y
individual, dissatisfied with the decision passed on
his case, appealed to the Governor or the Diwin or

! Sharh-i-Vigdya, Chapter ITI, Discussion oo Mardfi'at; Dr.
Muhammadullah :  *“ Administration of J ustice in Muslim Law,” p. 67.

10



TG ! REVIEW OF JUDGMENT

to the 21z of the Swhah, the 1aatter was reviewed
and the mdoment avarded  with great care and  dis-
crimination. .. I{ parties were not satigfied even with
these decisione thev appealed to the Chief D1 dan or
tey the Clhied Qi on matters of law, ™

Feons thoe above facts 1t 1= clear that therc were

courta ui differcnt erades for appeal and revision.

Fevvew of dudginent.
| f

?C?I#,

T ey the Dlohepmmedan Toaw the Judicial O

cgch as the Df;0 has the power of reviewing (ruyal)
his judoirat o deerec. If be Ands that it 1= vie-

lation of the priceiple of lav te may revize it or hear

'|._l
-

the cnse over toaiil,

1

G OThe law allows aoroview &.}.’i})—rnyg'm of decret
o case: where it ig in violution of the principle i
law © the ease will then be heard over again.™
Gimiiarly, he has the power of correcting  accuden-

1ol or clorical error or artthinetoal mistake.

I AL AL Bllior o Flistory of T, Voo VETL ppe 1v2 Lee
. ﬁ:”:u.i'.’f-i'-V.F.-QLEL-*-,', Vo l” SECTILD T Marah af.

11 .|_"‘_':|
I =

3N, Biohue o f Mutaonoaden Jursspradence, pLoo
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REFERENCE 5

SECTION I11.
CONSTITUTION OF A COURT.

The special feature of the constitution of an ord:-
nary Islamic court is that it 18 always composed at

i

qcer

least of two judicial officers. viz., the presiding o
and the Mufti, and sometimes even more than two,
viz., some 'Ulamd (the learned in law) who are to
help the presiding offirer in addition to the Muft:.!
The Muhammadan Liaw also allows the appointment
of two Qdzis to sit together for trying cases. In such
circumstances one of them alone hag no power 6o
decide a cause. They are required to act conjointly.?
Thus the Isldmic court by its very constitution, gives
the parties the advantage of having their cases decid-
ed by a Bench of Judges, or by the Judge with the
ald of assessors. This i1s unlike the British court of

Justice in walch one officer only decides a suit, escept
the High Court which ordinarily forms a Division
Bench for hearing appeals only.

Constitution of a Full Court.

Reference.

It appears from the records of history as. well as
from the Liegal T'reatises that a sort of Full Bench
existed. The rule of the Muhammadan liaw 18 that
the Qazi should consult the Mufti, on the point of

1 Muqérimdt wal Mugabilat, p. 29.
i Ibid,



s CONSTITUTION OF A FILL COlRT

law.  Butal he disagrees with the opinion of  the
Muft), he must refer the gatior oither to e B be
conrt tor decizion, or to o Full Court consistinz of  the
(Jiz1, the Mufti, the Muohiasib and the fearned i law
After a discussion thoir opmion is held Lindin,  upon
the Qdazl,

This proceduire i3 suggested in a Letter of  the
Committee of Curcuif to the Councit at Fort Willin
dated the 15th August, 1772

““ The Cazee 1s assigted by the Mutti and Muhtasib
in this court. After hearing the parties and evidence.
the Muft1 writes the Falfwa or the law applicable to
the case in question, and the Cazee proncunces judg-
ment accordingly. If either the Cazee or Muhtasib
disapproves of the Fatwa, the case is referred to the
Nazim who summons the I"}lasa or General Assenbly.
consisting of the Cazee, Mufti, Muhtasib, the Darogha
of the Adawlat, the Moulavis and all learned in the
law, to meet and decide upon 1t. Their decision 1s
final.”

The letter throws a flood of lizht on the node of
Reference and holding o full court. Compare with
this the description of the full court of the Muyhal

Emperors in Chapter IV. The Sharh-i-1igeya points

out that when a complicated point of law arises the
Qdzi can refer it to another Qdzi forhis opinion. But
if the Qdzi differs from the opinion of the second
Qdazi, or if the opinion of the latter conflicts with a
well-known juristic principle, the matter may be
referred to a third Qdzi ' for his opinion.

1 Sharh-t-Vigdya, Vol. ITI, section on Mardfi at.
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AUPELLATE AND REVISIONAL COURTS 7%

TasLe No. IV.
Grades of Appellate and Revisioval Courts.
In the Capita..

I. The King's Court

: Appeals from all courts.

2. Diwén-i-Mazalim !

3. The Court of the Appeals from the Subordinuste
High Diwdn. Civil Courts.

4. The Court of Mir-i- Civil appeal from the Court
"Adl. of the "Adl.

b.  The Court of the Civil and Criminal appeals
Chief Qazi. from the Court of the

Qa<i.

ti. The Court of the Arpeal from the Court of the

Sadr-i-Jahan. Sadr.

Note.——(u) As the Qdzi nsed to try criminal as well as
civil cases relating to marriage. inheritance
stecesslon, etc., the Chief Qdzi had power to

hear appeals relating to such civil matiers.

(b) The Sadr-i-Jahdin biad the power of hearing
appeal from the subordinate court of the

Sadr and the Qdzi when authorized to do
S0.

(¢) The court of the salordinate (471 2an revise

the decision of another Qazt when em-
powered to do so.

(d) The courts having the power of hearing
appeal had also Revisional Jurisdiction.



= GRADES OF APPELLATE COURTS

In the Province or Subah.
First Appeal.

| The Court of the Nazim Appeals from Criminnd Courts.

o The Court of the Diwan  Appeals from the Subocdiato

(173l Courts.
© The Coartoof the Chicl Apoeal fromn the Subordimate
(yis1 Court of the Qaza

T

O denth sovience  coulil e exccuted withent the

L T‘.i'lf'umt-iun O f}HC‘ EIM[HM‘{'“.I
A ~ovorid :Hdtn-ull wias allowed {rom the rovimoens!
appeliate court to the High Diwin, or the Miv-i-" Addl,

-

pl tht_" {hL]'J

TR '-_.'FI.I ”\L? i[i}_}p{fﬂl.

izi-nl-Quzit in the capital according to the

were not satisfied even with the

rr:

[{ thie parne
decigion in the second appeal, they could go up to the
Royal Court which was the highest Court of Appeal 1D

e luand .

b (ige of the lnstitntes of Jahdnueir save: “'To the event of 1oy
perzon betug aztbtenced te deuth notwithstaonding that the erders micht
e imperative, Vel the§ shoula not be carried 1nte effect il sun-~et, aud
o oup Lo that time ne reprieve shouii he 1z-aed the puoizhment =hould
thep be totlicted on t9e crumandd, 7 Bl « 7 History of Inlin, " p 361,
Albr passed o siadar order; v e Flohinstone @ 0 History of lenha,

P add.



CHAPTER VI

—

SECTION I.

PROVINCIAL ADMINISTRATION.

The Province was 1 charge of a Ndzizn vopularly
known as Subahdir. He was the Vice-regent of the
Emperor. He was not only a Viceroy, bui also the
Commander of the provineial army. He was the
Sipahsialir or the Commander-in-Chief. ¢ "he troops
and subjects of the Subah are under his orders ; and
the prosperity thercol depends upon his i1mpartial
distribution of justice.” !

The judicial and administrative machinery of the
provinces which regulated and controlled the govern-
ment, was an exact counterpart of that of the Central
Government. On the [ddministretive side the govern-
ment was conducted by the HSubahiddr, the Diwidn, the
Foujdir, the Kotwil, the Bakhshi, the Buyutdt, the
Diwin-i-Khilisa (Crown lands) and the Darovhd of the
province and district towns.

On the Judicial side we see the ():iz1,the Muaftl, the
madr, the "Adl, and the Muhbtasib; we further find that
in large and important provinces, the Chief Qizl and
the Mir-i-’Adl were sowmetimes appointed, and some-
tirnes they acted like the Circuit Judges.

In addition to the mansabdirs we find a host of
smaller officials, wviz., the Krori, the Tahsilddr, the
Amin, the Qinungo, the Fotahdir, the Patw:ri, the

| Ayin-i-Akbari, Vol. 1T, p. 253.
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Ezir’z’.m. the Aol fhe Tibisadsr ol Fie 11’1:1!!511, te
Whoavine o aod e Sozaweal,

Ther werve eszonbally rural officers thoveh tuey
had to G the urban work also accordie fo therr
turn of Jduaies, or the stations where  they were posted
or trunslerred.

But no provinee enjoyed the privilege of biving o

Wazir or Ehdn-1-Saman (high Stewardy.

Tspre No. V.
In the Proviuces.
(During Mnghal Perwod.
The Court of Connnen T

Tribnunui. rasiding - feer,
1 The Nizdmat “Adalat {Chief  The Subahdar
Criminal Court)
9 The Diwan-i- Addiat {Chicf Tae Divan
Ciwii Court?
3. The Foujddri "Addlat (U The TFoagpdir
minal Court).
4 The Sabdivisional Court of  The Poujdde of the Suabe-
the Fougdir Ihmision,
The Subordinate Civil Conrt Phe Sadre (Civd dudee)
of the Sadr.
G The Subordinats Civil Coure The "A L 1Chal dudge),
the "Adl

gl

r -y

it

The Court of Ciien L,

-]

The Court of the Chief Qng The Qdri-ul-Quzat,
. The Subordinate Courl of
the Qarl The Qa71.
)  The Subordinate Court of
the Ndaib QsaZ1. The Ndib Qazi.
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Note.—(1) The Courts of rthe  Subahdir and the
Fouydir had ceriminal  jurisdiction.  whije
those of the Diwin, the A, and the Sadr
were of civil nature. The court of the Qdz

bad both civil and criminal jurisdiction.

The Niib Qazi was practically the assistant

of the Qiz1 and acted under his direction.

(2) All the Provinees had not the court of the
Qédzi-ul-Quzit or of the Mir-i-’Adl.  They
bad their courts in large and important
provinces only.  Sometimes the Chief Sadr
(Sadr-1-Jahin), and the Chief (yz (Qiizi-
-Quziat) acted as etrenit judges.

B Si?{)l]lﬂ bt“ E-h'::i‘ﬂﬂ EU miiltj ‘HE:H If'tt’ (‘Eﬁ;—ti

-

e Nl and the Sade derived 1heiy jaris-
Aweton frony the powers an anthority
meatiaued i theiv Jettor of appointwent,
Corseprentls o hey noefarmed other fupe.
s also. Sorac of thew were not vested
witly e AISAAE m f'z'l‘,'_llt];l CAdsSe - Sume of
the Qazis were vosted  sirh qnasi-judicial
powers and entrusted with  the duty of
tooking after waaql properties, unclaimed
preperties, the properties of the minor, the
IMISSING  person, ete. 0/ Chapter XTI,
The main duty of the Sadr was to look
alter pensions uid charities and dispose
ot petitions for stipend<. and that of sonie

of the "Adl to look afte revenue Cases.

(47 The deciunation o Monsif was in Voo

ditving the roven of S Shidth, hut we e

il
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pot find it in use during the Mughal period.
Instead »f Munsif we ficd the desiznation
of ““ Sadr " and ¢ "Adl 77 for cwvil judges.
Most probably they resemble the Sub-
ordinate Jndge and Munsif of our tune.
The subordinate Judge 18 generally known
as Sadr-i-"Ala.

(5) The court of the Subahddr, or the Nizim
was the chief coure of ceriminal appeal ;
while the court of the Diwdn was that of
civil appeal. The other courts were the
courts of Firat Instance.  The Sadr heard
appeals  wlen vested with the power of
an appellate cowrt (wide Chapter V1 on
Appealt.

/133467
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SECTION I1.

VILLAcE COMMUNITY.

The administration of the village was left in the
hands of the village community. The local zamindar,
the jdgirddr, the big farmer, and the headman used to
look after the welfare and general affairs of the village.
T'he ruling authority used to appoint wmugaddams, ;.
headmen who ars popularly known in Bengal as
morals, mondals, or Mirsihebs.

The muqaddam was
paid either in cash or s

share of the village produce.
e was held responsibie for crimes in the village under
h1s supervision and required to detect and keep 1n check
offenders. The local zamindir or jagirdar  was also
beld responsible for the outhreak ot rebellion, raids. and
riote, as well as the preservation of peace and order.
T'he Mugaddam might be removed, or dismissed for his
uegligence and defection. He was required to act i
co-operation with the thdandlir and the kotwil, Hisg
positlon seems to have been analogous to that of the

President of the Union Board of our times, who act:

under the guidance of the district and the subdivisionul

officers and in co-operation with the local police.

Administration of Justice in Rural Areas.

We have seen that the judicial officers were posted
and their tribunals existed in large towns and parganas.
But the village community had its own tribunal, viz.,
the Village Panchayat to which the villagers oedinarily
repaired for settling their disputes and differences.

Marfat.com
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The Dapelsivart sy<bon was more in aceord witl: the
Tidien ;:‘&111i11r~ and <entiment he otficial tribunals.
biowas only when they did not hke to co fo, or lost
Conhidence . the Villaee Punch that they repatred to

(he nearcst ofticinl tribunal,

In villaves the Zarmindar's Kaelahei, or the Jaor-
Yo s pilawl hidng was the centre ol aciivities.,  Where

.

e Zamindar, or the Fagirdar had oo Inachabr. the

Chabutra ov Checds of the beadman of the willage was

—

the place of wsemblace,  Here the villagers uxed to
eet to discuss the affans of the village cornmunity,
Here the Panchiyat was held to settle thieir disputes.
TTere the vasto-cotrt was held to wward punishment tor
Toefection.  But peither the Zuminddr nor the Ponchu-
a1 had power- te ddeal with capital affonces, or Jrave
ibes. Such cases were (ried by the mathorized cou
of usiice.

The policiug of the cural arcas wis in ohe haned ot
e Vitloce Cotanmindty, The worl o wetch and aed
e dope tHerouceh the choscindars whn wwere rvaditsided

die comnumity isell. Though the cliow ko
ot not directlyowoder a0y Loverniree oficer. Ly
vrere under the stpervision ot the S INBUID T S RO E
Leid responsible for the rural peace and trangulhity o
e loeal police authurive:.  Duriig e reten o1 Sher
Sheih the Moguddam was appointod e the wovernnend
Loed paid Por his services cilher o cust o by slenre ol

1
1

te }'}l‘n:h]{_!v b tand.

T4 ) o L T . R . i . . - . .
Fhe Muslin Dioveshnaweed Gl aor Break og e
- : .- } T ;o - : — Y b .
colilariby ol the Sallaps fonsmitinte BITE S EFORNETIIE
cary . they cheonraged e vibale o Ccryutn fysten

] - b . . _'| ' 4 o ::—-,1
.-11!& REINGIEE L | ] Wiah AN Y e e
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occasiens, the authorities bestowed apon the Muqad-
dam or the headman of the village reward and robe
of honour (Khila’t) for his good services.

“ In the old Marathi records we have much 1o
mation about the Hindu caste-courts and arhitration
Boards which administered Justice according to Comtnon
law. But they refer to TDecean only, where society
was differently constitued from Northern India. A
tew Sanskrit judgments have survived ZIVIng us a
glimpse of the Brihmanic conrts sanctioned by the
“mperor Akbar, which followed Manu and other text-
writers on the ¢ Gentoo Code,” as Nathaniel B
Halhead called the loose mass of Hindu leral rules

| I

and pious injunctions whicl were appealed to by
Hindu litigants at the end of the Mughal period.

' Sarkdr : “ Muoghul Administration p. 110.
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SECTION 111,

UoeTALISTIC B UNCTIONS.

By the nature of things the administration of a
country rmust be concentrated to the capital, and the
covernment 18 extonded over to.the provinces and the
<ubdivisions. Iu our own times we find that the
Britich administration with all 1ts paraphernalia has
been confined to the capital and provincial towns;
while the District Officials huve their offices and courts
in large towns: and their subordinates have their head-
quarters in the subdivisions. The (Governor's 0Ccasion-
al tours are mainly confined” to the provincial cities:
the district officers go round on ingpection to subdivi-
sions, and pay occasional and complimentary visits 10
the  Zamindars and Tdlugddrs in district towns.,
There are many small towns and villaves which have
hot the honour of receiving the high otfficials.  What
ihe (Jovernor is to the people of the Presidency towns,
the Police Superintendent and the Duarogha are to the
villagers.

Almost similar was the case with the Mughal
adininistration.  *° T'he Adpunistration was concen-
trated to the provincial capital. 1t was city-govern-
ment. not in the Greek sense of the term, but rather
a8 a government living and working in cities and
mainly concerning itself with the inhabitants of the
sities and their immediate neighbourhood. The
Mughala—after due allowance has been made for their

love of hunting and laying pleasure-gardeus and their
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frequent marches—were essentially an arban people
in India, and so were their courtiers, officials and
generally speaking, the upper middle classes of the
Mubammadan population here. The villages ware
negiected and despised, and village-life was dreaded by
them a8 a punishment.”’! This account is one-sided and
the last portion of the remark is not correct. The
villages were hardly neglected and never despized as
will presently be seen. If some-of the SuhalLddrs
and Foujdars dreaded the village life, it wae due to
their temperament or individual eccentricity.  The
Muslim nobility and gentry, like the ancient Rujis and
Zamindidrs, were the inhabitants of the count:yv and
the majority of them had their permanent rosi.! nees
10 rural areas.

In another part of the book the same w1t BRYS
‘““ The Provincial Government Kept 11 with  the
villages by means of (1) the Foup jro=i2a to the
subdivisions, who almost always iivod . the district

towns, (2) lower officials of the revenuc department,
who did the actual collection from il peasantry, (3)
the visits of the zamindirs to the Subahddir's court,
and (4) the tours of the Subahdir.’’?

In connection with this topic the following charac-
teristics should also be noticed :

(1) The village community was not broken up and
the village autonomy was left untoucuved; (2) the
Muslim governors and the high officials  were
Indianized, and have become the permanent inhabitantg

! Barkir : * Mughal Administration,"’ p. 55,
2 Ibid, p. 586.
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nf the country: wmwany of them were the real 1nha-
bitante of the rural areas; (3) the Musliin nobihity
wnil gantry loved country resorts, and butlt TN POSINE
rosidential houses. klhankahs, mosques and madrasahs
had foanks snd welle duy, and muwsdfir-Kleinalis and
cueat-houses budlt 1n their  own and neighbouring
villnoes, Sc she willage life was never disintegrated,
and ihe wealk of the village reaned undiverted | (4)
he Subahdis she Fouidir and the Kotwdl performed
onrse ard ket close contact  with villages: (D) the

Sntelociores (Narkhaoudsy drew the skilful AT PRI{ER

r

mechanics, codsaiths,  embrovlerers, carpenters and
caricais wlnases of workmen fvome fowns and villazes

while the passion of the great nobies for  magniieeui
SAREIMOES ulopgnre-gardens, terraces. monuments, LIS,

S - . . . i~} . L ;:'-1,} y e T | - ] g . b i ’ r 1 *
Lot s, Al othier worss of arvt, ouve o greit P i s

t

o e people, far and wear, and kept tha oitizen:
and tne villaeers aztie o (8) the cost of manaa s he
SEale factoties anc e works of o pubhe et
02D 2 W RTI  SEYA SR ‘ﬁ'ﬂ” S the SR EITIAR AR ok
conairuetiny roads anel rest-liouses< for travellers, were
paid {rom the Sta'e funds o while many works ol
atiliiy were done ' idividual magnanimity and miint;
Geence: (v the vrents 1 Debefhar lauds and Jigws for
Mie maintencnee o0 ccany Tomples and  Sanuyasts, of

1

Whdnkans and dervisiie 1 variots towns and  villa

—

T

ry

cere toe nraiseworthy leatures of the Mushim  Rule
0 Indiz: (3) the counIly was free from the pernicious
Afeete of capitalisin and industridisim, Although the
Spate.-faclories were run by the Government, and  the
sdigenous industries cncourazed both by the Starte ana

L ivate viskarprises @ () the tl':U_ll:‘F[11~}|1'3[3L1J}' and (oread
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labour were mterdicted ; and (10) great attention was

paid to agriculture as will be scen prosently.

Such being the state of affairs in the acban and rury!
areas, and their interconnection and ntevdependenee
it 1s unfarr to mabe 2 sweeping remark thae (1.
villages were neglected and despised by the upper ang
niddle clusses of Muhanmoadan population.

Agriculture and Peasantry.

One of the noticeable features of the Muslim Rule
13 the care and auxiety of the sovereigns for the exten.
s10n and improvement of cultivation, and thel, so0lic.
tude for the welfare of the peasauvtry.  Sher Shih
took special measures {or the improvement of agricul-
tuce.  The Mughsl Ewmperors followed them up.
Eivery emperor issued special instructions to {he Pro-
vincial authorities directing them to pay attention
to the improvement of agriculture and the condition of

caltivators. The Ay-n-i-Akbari |, the Shdh; iarmans

and the Dastur-ul-4inals contain clear 1nstructions for
extension of cultivation, collection of revenue,
help to be given to the peasants. The
extracts from the Farmdns of Aurangzib will

Hood of hight on the subject :

and
tollowing
throw 3

(1) *“ They (Officers) should practise benevolence
to the cultivators, inquire into their condition and
exert themselves judiciously and tacttully, so that (ihe
cultivators) may joyfully and beartily try to increase

the cultivation, and every arable tract may be brought
under tiliage,’'!

l Farmén to the Diwédn of Guzrat, dated 1668,
** Mughal Administration,” p. 197.

12

vide Rarkér's
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2) * Order the amils that () at the beginning
of the year they should 1nquire, village by wl-
tage, into the number of cultivators and ploughs
and  the extent of the area (under tillage). (b
[f the rayats are in their places, the amil:
should try to make every obne of them exert
hirazelf, according to his condition, to increase the
sowing and to exceed last year's cultivation; and
advancing  from inferior to superior cereals, to the
best of their power leave DO arable land waste. (#1) it
any of the peasants runs away they should ascertaln
ihe cause and work very hard to wduce him to return
to Lis former places. (i) Similarly, use conciliation
wnd reasonableness in gathering together cultivators
trorn 21l sides with praiseworthy diligence. (o) Devize
ihe means by which barren (banjar) lands may De

brought under cultivation.”” !

o Erncourage the rayats to extend cultivation
and esrry on agriculture with all their heart. Do not
serew everyihing out of them. Remermber that the
rayats ave permanent (e, :he only permanent soutce
of income to the State).”” ?

Other Muslim soversigns also issued similar farmans
for encouraging the peasanlry 2nd improving the agr-
culurs]l production of the country. An elaborate account
of this snbject does not come within the scope of this
book. ! therefore refrain from entering into 18

detalls.

1 Farmdn to Rasikdds Eroki, vide 1bid, pp. 216-217.
3 [bid, p. 61.
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CHAPTER VIII

SECTION [.

ADMINISTRATION OF JUSTICE DURING AURANGZ i1 4
SGCCESSORS.

Aurangzib died in 1707. He made a sort of will
which was found beneath his pil-
Historieal. low on his death. ‘“ He there re-
cominends that Moazzam should be
recognized as emperor and that he and Azam should
divide the empire ; one taking the northern and eastern
provinces with Dehli for his capital and the other
Agra with all the countries to the south and south-
west of it, including all the Deckan, except the King-
dom of Golcunda and Bijapur. These last were as-
signed to Cambakhsh.””?

Thie will was not respected. There was a contest
for the crown between the brothers. Moazzam was
victorlous and ascended the throne under the title of
ohah "Alam I. He 1s also called Bahadur Shih.
Tren followed several emperors more titular than real
but none of them was powerful enough to save the
empire from disruption.

Within half a century from the death of Aurang-
zib to the grant of the Diwdni to
Causes of deterioration. the Fast India Company in 1765

A. D. the splendid edifice of the
Empire gradually crumbled dowrn. India became a

-1 FElphinstone : * History of India,"” p. 655.
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theatre of warfare. [ntecrnally she was rorn -rndar i
the Maharattas, ihe Sikhs, the ohiflas and o provin.
cial Vieeroys scine of whom aszsumed indeonuetinee.
[ixternally, the country was exposed Lo LE A LS,
Then appeared the Frewmch and the ILinuhists o the
scene and plaved their parts. This period woinessed
the startling vicissitudes which swept away the oud
order of things and laid the foundation for tie future
of Tondia.

The history of this period does pol give u detailed
account of the judicial adwmimstration.  The chironi-
clers appear to have bheen more busy with recording
the fleeting events and various catastrophies that be-
fell the empire. Yet we may glean from their writ-
ings the state of affairs relating to the administration

of the country.

The Central GGovernment became distracted and
weak. Naturally the admimstra-

mpﬁ:?diti““ of the {1 n both on the executive and
judicial side, was disturbed and
disorganized. Yet its general choracter rematned the
came. For some tiine the existing State-machinery
continued and the pre-existing tribunals performed
(heir usual fuactions ; but the quality of justice and
the prestige of the judiclary suffered owing to the lack
of  State-conirol, and  want of recruitment of
‘he best men for the judicial post. On many an occa-
sion the courts remaiued closed owing to the disturbed
-ondition in the capital. The lower elements got
the upper hand. Amidst the disruptive forces the
erperors had little lewsure to hold court and exercise

proper control.  Comsequently, the jodicial  and
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exceutive officiats became lax 1n the discharve of their
dities.  Then came the crash-—the imvasions of Nadir
Shaband Akmad  =hih Durrini, which disorgunized
the whole adininistrative machinery.

In some of the provinces which declared fudepen.
dence, or where the government was somew hat stron -
er, the matter was not so bad. There the udumniniztra-

tion of the province was kept 1-20-
Condition of Provinces. ing as usual. The tribunals which

were 1n existence duringe the time of
the Great Mughals, smoothly performed their usual
functions. The Subahddr or the independent Nizin
or the province kept control over its administration.
Though 1ts general featurcs remained almosi the
same, the administrative svstern underwent certain
modifications. These were pecessitated by thie eX1gency
of the time. Tnspite of the attempis zf mprove-
ment, the administration of the coulitry  suffered.
Owing to the disturbances to which the Conntry was
frequently exposed, the high State-officials were obliged
to pay more attention to anlitary overations than to

the administrative works. These works practically
passed into the hands of the Niibh Nizim, ilie Diwin,
the Foujdar and the Qizi who looked to ihe affairs of
the provinces. Such was especially  the “case with
Bengal and Oudh as wil] presently be seen.
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SECTTON L
TitTan MAcni o ERY uF THE PERIOD,

Iy the previous chuprers © have nowted  out that
Dineder e Tabiouie Governou v Jugties was adininistered

by (wo disrtoct clasees of tinunals, cov the court of

Conon Tewe . nod the conrt of Counnen Low  {ride
Chaptes DL . 20 Moo Freld supports the view woen

[FEEHAES

-+ Tn the provinces or Subahs, the same two classes
of iribunale existed.  When the Qdzt was aman of
celebrity and individual importance, his power and n-
Anen-e upon the distribution of justice were great In
proportion, but it cominonly happened that the Gover-
nors and their officers assumn~d the disposal of all the

more nnportant eases, white the (a became mevely

-

o offeer [op reoistering deeds aad performiny LT -

Marfat.com

s, e Tt e i are the Judienal autnorites which

o Taund s oxistener at Murshudubad  immediately

(fter the vrans of the Dncene:
LT Adrimn. whioo o as sapeerae Macistrate,

Cpresided personally the  friad of capital
cHfendors,

(1. The Diwdn. who wis supposed to decide cases
relating to real estate or property in land,
but who seldomn exercised this jurtsd’ction
1t Person.

N

11T, T'he Darogah-Addlat-al-"Alia or Deputy of the
Nazim in the Crimiunal Court, who took
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cognizance of quarrels, frays and abuse and
also of all mafters of property excepting
claimng of land and 1uheirtance.

IV. The Darogha-i-" Adalat-i-Diwdn/ ov Deputy of
the Diwin in the Civit Court,

V. The Foujddar or Officer of Police and Judge ot
all crimes not camitai.

VI. The Qazi who decided claims of inheritance
or successlon.

VII. The Muhtasit who had cormziance of
drunkenness, the vending of spirituous
hquors and intoxicating drugs and the
examination of false weighis and measures.

VIII. The Mufti, who expounded law {or the Qdzi,
who if agreed decided according!v. If he
disagreed, a reference was made to the
Nizam, who called a Council of the juris-
consults.

[X. The Quanungos or the Registrars of lands to
whom cases connected with land were occa-
sionally referred for decisions.

X. The Kutwdl, or the Peuace-Officer of the
night, subordinate to the Foujddr.””

Such was the judicial machinery in Bengal at the
break-up of the Mughal Empire. Compare with 1t
the four tables in which the different grades of tribu-
nals have been mentioned.

In the enumeration of judicial tribunals Mr. Field
does not mention the civil udges called the Sadr and

1 Field : * Introduction to the Regulation of the Bengal Code,”
pp- 169-170.
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the "Adl. nor dees Lie sayv whether there svos oue e
Qiz1. But he meatons the neroae ap the pwn ooyt
u_l-[[ aned TV whieh del oot exi-t o thie t.‘r'L[r'li:'lf :{!_]:‘iir;_f
the rens; of the Grest Jluchals, Probedly sode o<
under different desicootions e ~bed du Doneal as well
a3 1n other provinees.  However Mro Field s emnnera-
tion of tribnnals throws a flood of hiolo on the exie-
tence of the courts of dilferent gradaton as stated 1o
the tables.

When the servants of the TZast Indin Company took
the charge of the admimestration ol tie countiry, they
found it in o chaotic vondition.  Mr. BField's obscerva-
tion on the administration of ju~twee dormg the penoed

of transition 1z worth ¢uoting.  ile savs:

“ The operation of these Courts was confined to the
circle round about 3[111‘:51;'31'(1:1{11:1.;‘1, and  there were no
proper arrancements for csubordinate jurit-diction i the
distant districts. The iz indeed hiad his substitutes,
but their power wa-~ exercised under no lawial and
authoritative commizs=ton, and depended upon the pleu-
<ure ol the people,or their ability to confest its exercise.
The Zaiundars, {arviners, and other revenue otlicers
accordingly assuined that power for which no provizion
was made hy the laws of the land, and they exercised
it with a view, not to justice but their own interest.””

“ Seven vears after the aequisition of the Diwanr,
thie Companv’s Government took the first step towards
iaproving the admiunistration of justice. U'nder the
Regulations of the 15th August, 1772, twe courts, a

1 Filed : * Introduction to the Regulations of the Bengal Code,™
p. 170.
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Diwdani or Civit Court, and Foujdari or Criminal Court,
were instituted for each provincial division or Collector.
ship as then constituted.” ' For some time the
Muhammadan law was administered with some modifi.
cations. “*The iz and Mufti of the district and tweo
Moulvis sat in the Foujddri Addlat or Criminal Court
to expound the Mubammaduan Law and determine how
tar accused persons were cuilty of its violation. but it
was made the Collector's duty to see that the proceed-
ings were regular and the decision fair and im.
partial.” *

It is not within the scope of thic thesis to trace the
gradual changes iutroduced into the judicial system.

Suffice it to sav that the Ishimic civil law was (with
the exception of personal law] easily  superseded,
but the penal law was centinued 1o be adminisiered 1
the criminal courts of the time. Grradually even that
law was superseded. Sir Roland Wiison savs:  “‘The
system - was yradually Anglicised by successive Regula-
tions, the Muhammadan elements did not entirely dis-
appear till 1362 when the Tenal Code and the first
Code of Criminal Procedure came into force, nor as re-
gards the rules of evidence till the passing of the
Indian Evidence Act in 1872, #

L TPield ; * Introduetion 1o the Rerulutions of the lengal {"ode,”
p. 151,

“Jbud, p. 171,

g Anglo-Mobammuadan Frvw, p. 30,

13
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0 4 COMPARATIVE VIEW OF JUDICIAL SYSTEMS

~ECTION 1IT.

N CoviPARATIV]E VIEW oF THE [SeayIc COoORTS AND THE
BriTisn UoURTs or JirsTice.

In previous chapters, we have seen that different
rrader of court existed tn India during the Muslim
Rule. We have further secn how the judiciaries who
presided over those courts exercised their jurisdiction
over oviginal suits snd appeals. Now lel us see how
far thev bear resernblance 1o the British courts of
justice.

1. The Roval Couwrt (Diwan-1-Shahi) resembles the

Crivy Council with some distinctions, vtz.,—

@) In the case of the former the Sultdn or the
Finperor used to hear and decide cases per-
sonally, whereas the King-Emperor does not
preside over the Privy Council, but judg-
ments and orders are passed in his name.

vy The Privy Council decision 1s fictitiously re-
sarded as the King's decision, but the Mus-
i Bmperor’s decision was the real declsign
ol the =overeign.

(1 The Court of the Muslim Monarch had both
original and appellate jurisdiction ; while tke
f'rivy Council exercises appellate jurisdictlon
only,

o The Judicial Committee of the Privy Council
s presided over by several Judges, while the
Roy:l Court was presided over by the
sovereign, and his decision was given 10

—_ e ———T =
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congultation with the law.officers of the
Crown. the high State-officinls. and ihe
learned in law.’

II. The Mir-i-"Ad] ~-T'hese judicial ofiicer:
The High Diwin resemble the Judees of
The Provincial the High Cowrt and of

Diwan. the district courts in the

tollowing respects

(@) They had the original and appellate  jurisdic-
tion, as the Efigh Court ((hrizinal Side) and
the District Judges have.

(b) They had the power ol supervision over the
subordinate courts as the High Court and
the  District Judges have fhe power of
supermtendence over the lower courts under
their respective jurisdiction.

ILT. The Qdzi-ul-Quzat resembles the Chief Presi-
dency and the District Magistrates with this
difference: (a) the Chief Presidency Magis-
trate bas no civil nor appellate jurisdiction.
whereas the Chijef Qaz1 had the power of
hearing appeals, both criminal and  civil.
arising out of a certain ciass of ojy]) SUlts,
¢.4., snccession, marriage, etc.: b1 the Die-
trict Magistrate has no jurtsdiction  over
cases of a civil nature, but like he Chief
Qézi be can hear criminal appeals.  The
Chief Qdzi also resembles (e Sessions Judye
to some extent, »iz., in lis power of heariny
criminal appeal and holding sessions trial

' Vide description of the KRoyz! Court ip Pp. 3940 anie
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(1.0, exercising origmal c¢riminal  jurisdie-
t1011) .

V. ‘The Diwin, the Sadr, the "Adl and zome  of
the Q;_izia when vested with power on  that
behalf, exercised authoniv over the Mal

\dalat or Revenue courts ju=t as the Distriet
and the Subordinate Muamstiates dn in the
‘capacity of collectors, or deputy colleCtors

or assistant collectors.”!

V. The Sadr-i-Jaban and the >adr had awong
other functions the charue of distributing
pensions and aliowances to the princes and
the State prisoners. To rhi- extent. they
resemble the officers in charce of the FPoliti-
cal Pension in their capacity of e Poloical
Agent.

V1. The Diwin-i- Ald or the Hich Chancellor oi
the Ixcheguer resembled the Tord  Uhon-
cellor of the modern time swith this dufter-
ence that the High Diwin was the Lord
Chiet Justice who used 1o preside over he
Cluel Appellate Court.

VIT.  The Subahdir occupied the position of the
governor of a province with certain  dhstine-
tions© wr he wns the Commander-1n-Chiel
of the provineial army (Sipahsalar W hiereas
The Governor is o civil officer vuly o {60 the
Qubibdar vsed to  preside over the chict
crimninal court of the rovi. o o the provin.

cial Goverpor does uol hold wny couct

Popield s Torradoetion fo the Code of Derr.. Honodatiany,  podE
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VIII. The provincial Diwan resembled the Meinber
of the Board of Revenne with these distine.
tions: (a) he used to preside over the chief
court of civil appeals as well as over {he
Revenue Court (Ml "Addlat) © (1) he over.
cised supervision over the civil courts of the
province, whereas the Member of the Board
of Revenue has no such jurisdiction

IX. The Foujdir of the district town or of the
Parganah  resembles the Sub-divisional
Magistrate. In uddition to his military duty
the Foujdir had jurisdiction over criminal
matters aopd helped the PRevenue-authori-
ties in collecting revenues. To this extent,
he was like the Sub-divisional Magistrate
in charge of the Treasury in the capacity of
the Coliector. But the Revenupe Depart-
ment was under the control of the Djwin.

X. The Kotwdl of the city, or of a district town,
or of a parganah resembles the Commissioner
of Police of the Presidency town, or ilie
Superintendent of Police of a district. The
Kotwal investiouted the cases of offence and
sent up the offenders for trial, just as the
police officers do in our time. The former
was responsible for peace and tranquillity
like the latter.

AL, The Muhtasib or the Public Censor combined
'n his person the functions of the Police and
the KExcise Officers, as wel] as of the Munici-
pal supervisor of our times. Just as the
police regulates traffic, controls grogshops

-
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and brothels, ralds gambhng dens, keeps

o |

watch over immoral tra

ie, and public

decency, ete., and just as the Excise Officer
detects and controls the secret sale and pre-
paration of fermented liquors and intoxica-
cating druvws, and st as  the Municipal

officer detects the sale of adulterated articles

of fDOdStlﬁﬂ‘, and regulates the constructiou
of buildings, privies, markets, etc., so the
Muhtasib exercised his authority over all
these matters.!

1 prof. Sarkar in his ** Mughal Aduopmetration " page 30) has made
sowe sarcastic remarks sud serous allegations agaiust the Muhtasib
without adducing any proof. He says: * He oged to po through the
streets with a party of soldiers demolishing and plundering liquor-
shops, distilleries and parmbling dens wherever he found them breaking
with blows the pots and pans for preparing bhapg and enforeing the
atrict observance of religious rites on the part of the Muhammadap
population.”” 'T'be charges are toco general and too sweeping; and his
sarcastic remarks are below the dignity of an author. Does Mr. Sarkar
sk us to believe that in the heart of the imaperial cities during the
erign of the Great blughals, the Muhtasib was allowed to commit acts
of yendetta without let or hindrance? Does he know of the ratds by
the police and excise officers of his own time into opiuw and gambhnog
dens and the suspected haunts of illicit preparation and sale of excis-
able articles? Does be not consider such raids aas part of their duty ?
But even conceding for the sake of arguiwnent that some Muhtasib ltke
some over-zealous police officer, committed excesses, Mr. Sarkér 1s not
justified i~ levelling sweeping charges against the personnel of al-
Hisbah zs a clags. This 1s vot the only remark that he bas wade. Hig
poolk is interspersed withh taunts and ridicute agalnst almost all the
Mughal officials sod his tove and mele of expression are highbly objec-
" tionable and betray an unfortunate comwnonal bise. Further, the¥

detract u good deal from the werits of his work.

Marfat.com
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SECTIION IV,

INFLUENCE or THE MUGHAT RULE ON THE DPipspn
SYSTEM OF ADMINISTRATION .

The student of history cannot fail to discover the
strong influence of the Mughal Rule on the present
system of the British admninistration of India. On the
fiscal side, the clear traces of the Muslim rule are
visible in the system of land revenue and 1n the
nomenclature of the Revenue Department, such as,
Amin, Kanungo, Paimdsh. Khazinechi, Khazdna,
Tacavi, Chungi (Octroi}. Mdlkhdna, etc. But it is the
Judicial Department where we find the fyll influence
of the Mughal system of admipistratjon. Almost all
the terms concerning the court nomenclatyre! are the
same  as those of the Mughal period. Although the
District Judge is not now called Qdazl, it is held
by the judicial decisions that he is the inheritor of the
powers of the Qdzi. There is a certain class of cases,
such as waqf, dissolution of marriage, etc., which the
Judge can try only when vested with such powers or
specially authorized by the government on that behalf.
In the case of Atimunnessa versus Abdul Sovan, the
learned Judges observed: ‘‘a subordinate Judge who
has not been expressly authorized by the govern-
ment to exercise functions in corbection with the

I Such as Muunsit, Sadar’ala. Serishtad4r, Peshkir, Darkhést,

Maultavi, Vakil, Arzi. Jawab, Sawil. Izhdr, Jirah, Ishtahdr, Nildm,
Ruydéd. Mijgil, Maqaddamn . Sdni, Silis, 'Adalat, Diwéni, Fou)dari,
Hukiim, Hékim, ete., ete.

Marfat.com
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sdinioi-tration of wskfs i not competent o actan that

okl T v e ol walils whileh oy be deweribed

docte e pnblic purposes of o reiigious  pature
ol the meoanme of  soboaeciton oo mec. U2
v b iervier dndoe ey be gssumed  fo have
aon cmhopriset foo dzchav e the Tunctions ol a
couenn I than very case. Munkherjee, ., gave the
G lsw e duections—" With recard to private wakfs
i desiranle to cover such cazes the local vovernment

aionld cuthorize either she Distriet Judees or Bub-

cidimele Judaes or even Judiciat Officers of a lower

i Yo thonght desirable, to exercise the lanc-

o, U
Licns ol 2 q*_m.:ii." ‘ v some earlier cases 1t was

L i

oesinnea Hiat o the (ivil Court of superior Junisdiction

L veaed with rhe powers exercised by the (Qa71 under
i Muhwemadan regime.

Yot oply this=. When the Supreme Coury was

L

Guetehied ) b was vested with the 1'i;:{11*._.&= wnd powers

roeacEeRG DY e SadrDYwdns CAdddiat, Shen he
it Court of Judicature was establishied, 10t = 1oa
o ine juGieial dectsion that the Fluh Court hus be-
v rae the inheritor of the Swdr Diwdir "Addlat., O
e face of several Fnactments ind Revulations whien
reuoerize the transmission ol certain rghts and powers
poarested by the courts of jJustice during the Muslim
rate. we need hardly go to the musty records of the
paze to find out the traces of the Mughal adimnistra-

4 a

ticr of justice,

120 G W. N.113; also cide pakrunnessa Beguin prrene the
Disirict Juldge of 24-Parganas, 21 C. W. N 430,
¢ Yhyamacharan rersus Abdul Kabeer, 3 C. W. N. 158 [n (the

mealfer of Woeozalunnessa Bibee, 3t Cal. 21,
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Further, the legal vocabulary and the glossary of
law terma daily remind us of the influences of the

Maochim syatem of jiedrelal administration. e annual

Darbdrs held [n the I3eiosh officials for nm!':-*r"‘."ir_l;_-;'
[Khitdl, KIalal apd Saonad in Kharita s and SRR IR,
tie grand Darbdr held at Delhli at the Coronation o
His Majesty the Ning-Emperor when Lord Cuorzon
tried to surpass the great Mughals in pomp and
pageantry, bring to our mind the mighty influence of
the Muslim sovereignty on the Rritish administration.
le pointirg out the traces of the Mughal rule, the
author of the ** Mughal Administration.” saye: ° The
administrative system of the Mughal mpre has mere
than an academic interest for us. This tvpe of ad-
ministration, with its arrangement, procedure, machi-
nery and even titles was borrowed by the Mindu
States outside the territories directly subject to Mugha]
rute, It would not be a surprise to see the Mughal
system copied by the Vassal Rajas of Jaipur or
Bundelkhund. just as in ocur own day the British
system 18 faithfullv covied by the darbars of Baroda
and Gwalior, Indore and Alwar. Buat the Mughal
system was also the model followed by some 1ndepend-
ent Hindu States of the time. TBven a stauncl
champion of. Hindu orthodoxy like Shivaji at Orst
copied 1t in Maharastra, and it was only later in life
that he made a deliberate atterapt to give a Hindn
colour to his administrative raachinery by substituting
Sanskrit titles for Persian ones at his court, but most

of the names of departments, records and subordingte

e ]

oficials in his kingdom remained lslamic where they
were not indigenous Marathi,

14
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““ Thus the Mughal svstem ut one tine spread over
practically all the civilized and organized parts of India.”

‘“ Nor iz 1t altogether dead 1n our own times.
Traces of it still survive, and aun observant student ot
history can detect the Mughal substructure under the
modern British-Indian administrative edifice.  When
in the late 18th century a band of English merchuants
and clerks were unexpectedly called upon to govern a
strange land and ap alien race, they very naturaily
took over the Mughal system then prevailing amony
the poople, made 1n it only the most necessary
changes, and while retaining its old framework they
very reluctantly and slowly added such new elements
as the safety and prosperity ot the country demaunded
from time to time. This was the true character of
the Anglo-Indian adininistration of Bengal and Bibar
under Warren Hastings. Under his successors, after
many intervals of repose, the administration has again
and avain departed from its Muchal origmal.  But
the new has beenn built upon the old. our present has

its roots in our past.”’ !

1 Sarkar @ ¢ Mughal Administration,” pp. 24



CHAPTER IX

SECTION 1.

ADIECTIVE iAw AND APPLICABILITY.

" When you decide between people, give your decision with justice.’
—Qurdn.

In order to understand the scheme of administra-
tion of justice during the Muslim sovereignty in India,
1t will be interesting to know certain aspects of the
Adjective Law of Isldm. A detailed statement of the
Substantive Law does not properly come within the
scope of this thesis. Various treatises in English on
the Muhammadan law have dealt with this branch of
law_so far as it is applicable to the British Court of
Justice. But none of them have touched the Adjec-
tive Law. I have, therefore, tried to deal with those
aspects of the adjective law which regulate and con-
trol the judicial machinery. Without some knowledge
of this branch of law, it is hardly possible to form

an 1dea as to what sort of procedure the Qdzi used to
follow 1n the court.

In this respect the Rules of Procedure and Law of
Evidence are most important. But to wade through
the mazes of rules and technicalities is a tedious task.
I have, therefore, avoided them as far as possible
and stated in a succinct manner those rules of proce-

dure which throw light on the mode of trial in the
court of Qazis.

J
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-

Rule of Procedire during the Tlamee Covomogorealiin,

At the very beginning of the lilan Conmion-

wealth  when  thers e o
Specimen of the ear

liest Rules freatizes oo the Mushiry T o

Jurispradeace, the  wecond On
(Hazvat Uwoar ssued a forosin ta Aba Moo Asbaen
the Governor of huta. for the suidance o il conrt
The rules of procediire contamecd n the  rornca Loy
nmished the Muoshm jurists of the subsequent oo, airh
the basis on whieh the adjeetive law has been {oguded.

The farman contains the followmg rules:

“ (1) The admimstration of justwe 13 ezsentiil:
treat all men justly and on equnal foochinz
when they appear before vou 1o vour court
so that the weak mav not be disappointed
from justice and the well-to-do wmay not

hope to gat any advantage from you.

-

§2) The burden of proof 1~ on the persun who
puts forward a claim and cath on the persou
who denies it.

(3) Compromise 1s allowable provided it does not
mwake a lawful thing 1llecal, and the legal
thing lawful.

(4) A decision passed yesterday regarding a dis-
pute may be revised on the next day so
that you may arrive at a correct decision.

(6y If there be any doubt on a point and no

text or tradition is available, theun ponder

over it and again ponder over it and try to
find out precedents, then try to solve 1t by
ratiocination.

Marfat.com
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(6)  When a party desires to produce evidence.
ix a date of hearing.

Gir It he adduces proof. adjudge i rights 1n

his favour : otherwise dismiss his clavim,

& AL Mushime are competent witnes=cs amouyst
themselves except those who have sulfered
the  punishwent of Hadd ' or have been
characterized as llars by the court, or whose
clientage 1s doubtful. 2

1t =<hould be borne in wind that these miles have

underzone great changes through the process ol deve-
lopinent.  Now, we find that strict rules have been

taid  down to check the judicial viigaries pnd  the

femper of the presiding officers. 1o regulate the

pro-

ceedings of the court, to test the vericity of witnesses

by cross-exarination, to prepure reguvlar records and
decrees called 1V iwhdzir and Stildl 1 proper lorms.?

If proper records of procecdings and decrees are nof

prepared in conformity to the prescribed rules, they
will be set aside.*

Y Hudd, a speerfie puaishment for certain orime..

¥ 8hibli:  Al-Farug,” lart II, pi+ 19271 wher, the
quoted.

3 Baillle, Dicest of Muhamniadan Vaaw, p. Tus.

1 Ibid, p. T64.

Jarman s
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SEUOCTION 11
['RocELURE AND PLEADINGS.

- The most noteworthy feature of this part of  the
<vstern les in thie elabuovate rules which have been
Liid dewn [or the purpose ol guiding the conrt 1In
determining: the general credibility of o witness and
the truth of Lis statements in order to guard  against
the possibility of the conrt being misled by his test-
mony...In cases where the parties have made contra-
dictory alteoations, rales are laid down as to whose
evidence is to De preferred.””!

As already stated it is hardly possible  to aive all
the details of the law of procedure and evidence within
the short compass of this thesis. T shall, therefore,

note below the salient features »f this branch of law.

Proper Forum,

It is necessary first of all to select a proper court.
The claim of the plaintiff 18 to be
Proper Forum, | ‘

decided by the court which has
jurisdiction to entertain it. The jurisdiction of
the court iz determined by the powers of the Qizi
contained in bis letter of appointment, His powers
may be restricted to the trial of a particular class of

cases, or to a particular area.” {}Fide Chapter X1I1.)

A Rabim @ ¢ Muhammadan Jurisprudence, . d64.
Fut. tLiewm, Vol. IV, p. L.
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The residence of the plaintifi and his witnesses is
also a factor in determininy the jurisdiction of the
o court. The swit hes 1 the court
Jurisdiction. within the jurisdiction of whach
they reside, even if the defendant resides in, ov the
subject-matter of the suit 1s situated within the juris-
diction of another Qdézi. Here preference is given to
the plaintiff’s place of residence as the plaintit s tho
acerieved party.
If the action 18 1nstituted 1n a wropng court, his
claim will not be Leard. .

The claim is called Ddwa. When a person de-
Claim mands tﬁ-l‘xi‘ug and 1t 1s disputed by
another, it 1s dawa.

The person who puts forward a claim is called
mudda’i, 1.e., claimant or plaintiff ; and the person
who denles or disputes the claim 1is called Mudda-
‘alath or defendant.’

Kudurce poinws out the distinction between the
plaintiff and the defendant thus: The plaintiff is
"“ one who cannot be forced to litigate if he refuses : *’
and the defendant is “* one who can be forced to liti-
gate though he refuses.”” According to another defini-
tion the Mudda’i i1s ‘‘ one who has no right without
proof ** (hujjat), and the Mudda-"alaih is ** one who is
ertitled on his own assertion without proof as a person
1D possession.

, .
When two or mnore persons are concerned in viola-
ting or 1nterested in denying the
right of the claimant the general

Partias,

' Imdyah, Vol. ITI, p. 519.
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rifle 1= :

(1 MWath respeer tooa speciie thiang, the person an

poasesgion ol ~uch o vz s lo be made de.
tendant 0 . doo T U perenid has  talioen
aroneful pozsession 4w hor-e helunping to
tnother and sold o 4 itord perzon. rhe
awner of the horse = ute the person who
has possession of the wuooal” The person
who siiiers (oss 1= entolad 1o ste the veiaor
for recovery of the price b has paid. !

2y A person having posseizsion of aonovable or
tmimovable  properiy ey osie the purson
who has ftaken wronzini possession of the
sarie without making tve owner 4 party.

3)  Oune of the heirs of a decesasad person 7 ruay
be a plainufl oc letondant with respect to a
clanm whieh conld Tve been made by or
acainst the deceased,” -

1

(4y 11 a rerson hus a claiim for money  against the
extate of the deceased he 1= entitled fo estsh-
t1zh his claim in the presence of one of the
heirs whether he 13 113 possession ef any por-
tion of the estate or not. But the adinis<inn
of one of the heirs will not be hindinx pon

the others.

() ‘¢ When there are scveral shurers in specifie
property but not by right of inheritance, one
of the co-sharers cannot represent the others

as defendant in a suit with respect to =uch

{ A Rahim: * Muyhammeadan Jurispradence.’” p. 337.
i Ibid, p. 368,
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property, but 1f he 18 sued alone, a deoree

will be made against lum to the extent of his

almre.” i

(6) One member of the public may sue to establish
a richt 1 which the public are generaily
interested : and a decree in his favour wiil
be {or the benefit of the public, e.g., right in
a public pathway or a public road.

(7y In a suit for declaration of right in reenect of
a commoen or waterway or stream in which
two or more villagers are interested, if the
number of inbabitants be 1ndeterininate,
some Inhabitants of each village may join in

guit ; if the number 1s imited.® all of them
should be made parties.?

FPlammt and its Content.

The plaintiff may state hiz claim in writing or
make oral staternent in respect of his claim. If orally
made an assistant of the court is required to reduce his
staternent 1nto writing. The memorandum of the
claim, must contain (a) the name of the parties, their
parentage and address, (b) the same particulersregarding
witnesses ; {¢) sufficient particulars of the claim : if it
1s for movable articles, the claim must specify tha
value, ‘‘ quality, genus and quantity of the commo-
dity. " if it 1s immovable, ‘“ its four boundaries,”” the
place where it is situated, the name of its owner and

' A Rabim: *“ Muohammadan Jurispru ‘ence,” p. 368,

2 Ibid, p. 369.
> On the topic of joining parties opide al-Majallgh, pp. 277-78.

15
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of the person who has 1fs possession; () the nature of
(hie ¢l and the rehief prayed for, as well as ‘' soms
canse of llability must also be assigned,” ! 1

€., cause
of action.

Commencenient of Hearing,

There are some special features of the law of pro-
cedure 1n ¢onnection with the trial and hearning of a

suit in the court. They may be noticed 2s under:

(1) Mubammadan law does not favour the trial

of a claimm 1n absencea of the
Judgmeni in presence

of parties or their re- defendant or the
presentatives. pﬂl‘ty.

(2) A= far as possible hearing should be in the

opposite

presence of the parties or their representa-
l1ves.

3} U the defendant 15 not available, the court
may proceed ex-parte, but it shall have to
appoint a representative for watching the
interest of the defendaut and the proceed-
ings of the court.

[t <hould be noted that according to the Shafyh

law, decree may be passed er-
parte * © but according to the
Hanafi law ‘‘the Qdz1 must not pass a decree against

an absentee unless 1n the presence of lus representa-
tive.”” 3

Jr-parte decree

) Fathwa-i-Alamgiri, Vol. IV, Chapter on ' Claim. "
1 Maohaj-ul-T8libin, p. 507,
! Hiddya (Grady), p. 342.
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() When cx-parte decree has been passed
against  a  defendunt, and he afterwards
appears and challenges the correctness of the
decree, his objection will be heard and he
will be allowed to meet the claim of tl-
plaintiff

(5) 1f on the service of the summons, the defen-
dant does not appear or refuses to appoint
a representative, the court will enforce his
attendance. But, ““ if his presence cannot
be secured, then a copy of the plaint is to
be sent tiirice .- him at differern. tin:es, and
if he still does not come it is to be notjfied
to him that an agent will be appointed on

his behalf by the court and the claim and
evidence will be heard.’’!

(6) In default of his appearance on such notice

Pleadings.

When the plaintiff has stated his case, the court

, _ will call upon the defendant to
Derial of claim or ‘ _
Reply by way of meet the clajm. He 1may do it

d .
avoldence either by way of denijal, or by
way of avoidance (dafd).

If the defendant denies, the plaintiff will be re-

quired to prove his claim. But the defendant may
not deny the claim yet he may dispute it by putting

1 A. Rshim : ** Muhammadan Jurisprudence,” p. 369,
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forward his own case.  For instance. b the plainfiff
spes for the recovery of an amount ol debt. the duien-
dant may dispute the clalin by sayiny that there was
the debi due from him. but he has paid 1t. or that
{he plainiifi has released hum from the liability. Thas
« what s called “reply by way ol avoidance.,”  In
suell 1 ease the defendant will be called upon to prove
his allegations.

ve to Taw of Evidence, vide next section,

Prom ihe treatises on dddb-wi-Qan. e, praciice

and procedure to be observed by
Practice and FProce-

t'}_]j C t 10 l '. (- oy ;- i
dure of the court. ¢ court, the fellowing snmmary

i3 taken:

o+ The trial =hould be held w an open court. Thie
)izl 18 reqinred to siiin the court of justiee (doruls
NDuzdy. The peons and ortierlies must be presont at a
Fisiance in the court.  The public as weli as the
parties and their witnesses are allowed to have o iree
qovens to the court. The  peons are to reculate  the
crond and keep order 1 the eonrt. The Katib, the
writer or the vlerk of fthe conrt, is to 2t near the Qs
His duty 1s 1o receive plaints and pefitions and o
record evidence under the direetion of the court. The
@21 sits on the susnad, fowetimes onoa raised  plat-
torrn covered  with carpet. Tlie parties are te sit o
eont of the Qizl and must be treated on equal footing
whatever may be their respective position. The Mufta
and Ulama (the law-officers of the court) are to taRe
their seats near the Quazi The usher calls 1n the
parties. The Vakil represents the  parties or the
parties themselves state their cuse. No vath 18 to be
administered in the first instance, because ¢ evidence
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13 incumbent on the part of the plaintiff and oith
on the defendant.” ' The Kitib records the atade-
ments and evidence. But it is held bhetter that the
(Qiz1 should himself take down the cvidence. Aoy
heuring the plaintiff and his witnessos, if tho Qi
thinks that a primd facic ecase has been establish-
ed, and that the statements of the witnesses are 1n
conformity with the allegations in the plaint, he 1will
cail upon the defendant for an answer. This can be
done either by wav of denial, or by a reply by way of
avordance. If the parties desire to examine witnessos
and ask for time. the Qizi must orant t1ue and
adjourn tho hearing. Otherwise he iz to ndjudge  the
case on materials before him. The order of the COUT?
1s to be noted in the regisier of the case.

The judgment and decree are to be drawn ap and
slahzur and Sijil (decree and records of proceedinge)
are to be prepared in accordance wiils certain rules wnd
embodied in thie prescribed forms.’" 2

Hidaya (Ficaiyi. p. 451
> Basillie : ' Disest of Mattroodan Law,” po. 763679,
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SpCTION TiL.
Liavwy oF InvIDENCK.

Gy wan whoe beliena, be nmantaner af pstice when veal hoas

ceitrees for Gaenl s wahe althe shoat be aoatnst youraclves, or sour parents,
G DRl reb i, whather the party be gl o poar, for Gad s Ty st

copereiani toodeal weth Lo hoth s tlhercfore do not Folleaw voer Tose

Qe bn bearinp estitnany =o e yoi ey awerye from pa-rwes, ol vf

[ BRI N . i . N h :'!\1"‘\. T 1o . --| e - . .. 1 - e
Tonropree v mooar vl 1ol Len “anrely 1iod o aware of winat ANERY 1o
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o rrae beliewera oberve qusbhing chen Fouo appoat bs Gy iRy
gencie e b e let et histne tosvueda any e St e oy WG, DT
TS I Y. o=gy €
' I_ ) i K T;‘EL.__r_]I'E 0
e i l LI T L
AUME S NSRRI oy Ty opiniei ol e A=l | RS G-

e ol witness haliedad) s oa IR TS AT G HTH IR
ooded 1o e naware of nformation. VWhen g witnnoss
<ot oo certain state of fact which aifects tHe ngit
Al o merson. the state representing the connunity takes
natee of it when brought to its knowledge througt nay

sifiial of the state. Thus in giving effect to the

lestimony, the othawa! (1o, (Jizi) bas to depend  upon
the information supplied by the witness.  Such infor-
ination may be true or false, which determinos the

racier of the evidence.

“ False testimony 1s not regarded as evidence by
the Mubhammadan jurists, us the very object of 1nfor-

mation is to disclose what vecurred. I fact according
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to them false testimony, or false evidence, or false in-
formation would be a contradiction in terms.”

The same author says: '‘ The right of the witness.
however, is to give true evidence (shahaduat), but 1.
men do not always give correct information elther
from error of perception, or some moral aberratio
it s incumbent upon the law to tuke precaution with
a View to prevent the court as far as possible from
being misled by falsehood.”” @

The Muslim jurists have laid down Innumerabie
rules of evidence with nice reasonings which some-
times descend to tnere subtletios of the casuist. If fully
stated, they will appear tiresome. I have, therefore,
lett them out and state here certain broad principles
relating o the Law of Fvidence according to the
opinion of Abu Hanify :

(1) Testimony of an eye-witness is preferable to
hearsay evidence.3

(2} Hearsay evidence should be direct, 1.¢ | the
evidence of the person who heard the words
spoken on the occusion regarding whicl: the
witness ig deposing.

(3} Indirect evidence i admissible

in  establishing

facts in certain cases, iz, Iegitimacy,

marriage, paternity, death, ete.

' A. Rahim : *° Muhammadgy
Fath-ul-Qadir, Vol. V1, p. 446,

2 A. Rahim : Mubhammadan Turisprudepee. ™ Pp. 375-71

 Shark-i-Vaqéys, Vol 11T, Chapter on Shkahddat

' Hidéyak," Vol VI, pp. 406-7

Jurisprudence,” p. 375 s vide also
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4y A fact which has got public notoriety regarding
the state of a certan thiny, 1ts  existence,
use. etc., is admissible,! e.g.. the existence
of an endowed property (wagf) and '] use,
whether z building 18 a pubhic mosque and
sc forth.

(5) Those facts or occurrcnces which militate
against or appear impossible to rational
intelligence (agl-gatay’t) are not worthy of
reliance.?

@) Those f{acts and occurrences which are contrary
to ordinary human experience ov natural

course of eventis are not worthy of cre-
dence.

(7) Those facts which sfand 1n direct conflict with
clear reasonings or ratiocination (Q1ds-1-jali)

are not to be accepted.*

(8) Opinions of experts and the persons especially
versed in some particular branch of science
(mdhirin-i-fan) such as physiognomy i ad-
migsible in evidence.®

(9) Decision may be given on admission {(igrdr)
provided it 18 nneonditional and not made
in jest or under coercion. W hen a person
makes a statement against his own interest

and it supports the claim made againat

1 Ihtd, p- 464,
3 Spblic SQirat-un-Naméan. " Part 11 p. 152,
1 fhid. p 1563
¢ Tbid. p- 104
S Al-Quaia fit Islam, PP S1-R5.
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him, such  admissiop or statement will not
ve binding upon others. !

(10) A\ witness may retract his staterent or evi-
dence; but such retraction must be made
I court before the order je passed. If ro.
traction 1s properly made, hie evidence will
be rejected; if not made in court, no notice
will be taken of the retraction. ?

Mushim jorists divide testimony under three heads -
(1) tawdtir, notor sus or universal, t.e., evidence of
“facts having public notoriety; (2) ahad or isolated, i.e.,
tvidence of isolated persons mnot having universal
character; and (3) igrdr or admission.

The Muhammadan jurist insists en corroboration
of evidence. The general rule s
that there should be more than one

witness, at least two men, or one
man and two women *

Corroboration.

In criminal cages the evidence of two men, but in
whoredom, of four men, 18 necessary. But the court
ay accept the evidence of ope witness provided it is
convineing and unreproachable, 8 |

In certain cases which are within the special pro-

vince of woman, the evidence of
Woman with special : :
knowledge. one woman is deemed sufficient,
t. g., proof as to virginity or
child-birth. But according to Imidm Shafy’t the evi.
dence of four women i required in such cases.

The testimony of 3 person in favour of his own sOn,

"'A. Rahim : Mihammuadan Jorisprudence.” p. 381,
2 Thid.

3'f1a’-Fr:irﬂq-nf-Hﬂ;’:ﬂmirL [r. 48,

16
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srandson., father, gr:lndfaﬂ}w-r'.  of the svile 10 favour
. BT '}1 -'.1"_ r ” ) . 3 s

Parsons incompetent o af her boshandont o master i
e Witneses,

favour ol his =lave . oy af o
partey in (avour of snother parter, - nof adoraasibe.
Cartain elisse- o0 nen, Sueh s professmnal Sinvers

and nouroners. dranhard- conolerss tatconets. habitaal
hars, atroeions a'-rir|'m-111"i.~;. as well a2 men ai svunature
anderstandme, such @~ an miant, an idiot, nr 2 bhind
per<on in natters to he proverd by occular reatimony,

are lﬂ”dtdﬂ] Uil e oiving evidence.
I-1dr i Jiral are the two terms for exaipinathion-

n-chief and Crosg-examination
Cmi’:‘:;;ﬁ?;ﬁ?ﬂ?d_ The rule 15 that each - witness
<hould be kept ssparate, and t}'leu
exarzined and cross- u\d[ﬂlﬂ“d separately so that °° one
mav not hear the narratiou of the other.” This methaod
was first adopted by the fourth Caliph  (Hazrat Alo.!
Qince then the jurists have laid down rules for con-
ducting examination and cross-examination.  Leading
questions are not allowed to avoid the unplication thar
the court is trying to help oue party to ‘the prejudice
of the other by putting questions and getting apswaLs
of the facts which shonld be proved by the witness. Bul
£ a witness s frichtened or gets confused, the Qizi
may . pat such guestions s (O remove his confusion,
though they may be leading,” bit not 1n such a manner
s to make him liable to the charge of partiality.”
When the deposition of @ wiiness has been recorded
Cis the doty of the Qdg noajiby to read over tlie
avidence to the witness and put bus seal on it.  Tmam

1 ALFardg-nl-Hakdnoo, p. 48
Hidayah, Vol. ITI, ehupter ob cAdab-ul-Qdz
Sharh-1-Vaygdya, Vol, 11T, Rook of Justice,

Marfat.com
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Yusuf doex not ke this procedure  a condition. buf
bolds 16 suffierent that the witness should  be ADPrised
that the record (hifeh und the seal are o ihe et
i Barakbst aerees vih bhim, 8ol (e attber o
Nhari-t-Vageye doea no accept the view  of
Yusal. U Thie procedure 15 to he observell  whoep 41
record ol evidence taken down by one Qizi ¢ to he
et to another Wiz for action.

Documents executed in prosence of two witpesses,

otficial records, and records of a
Documents and books

of account court of justice, as wel] as hook s
: of accounts kept in (ourse of

business. mav le aecepted 1n evidence.?  Mere produe-
toir of documents is not held sifficient.  They o
he proved by evidence.

Circumstantial evidence iy admissible. An infoerence
(qarina) 15 allowed to bhe drawn
Circumstantial evidenqe 1 s l eviden: o
and inference. (rom the cirenmstantia evidence,

fthe facts and circimstances
lead to the proof of 4 convlusive natnre.  ‘* Besides
human testimony, facts and clrenmestances (garinal)
may also be relied upon as a proof. But the
tial evidence will only be weted npon 1f v s

clusive nature (gafiafun). oy instance,

CITe Ml ar -
of 2 con-

i a perscn is
seen coming out from an unoccupted house in fear and

anme’ty with a knife covered with bivod in  his hand,
and 1n the house a dead body Is found with its )

J1roat
cut, these facts will be recarded as 2 proof that hhe
Fia

person who was geen coming out murdered him "
" Sharh4-Vagiya Vol [L1, See. Record of one Yazi to another.
Fatdwa-i- dlamagiri, Vol 1L, p. 534 .

.
-l

' A Rahim * Muhammadan Jurisprudence

pp SRE-2.— At Qaza py
fslam, pp. 75-74
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Estoppel and Res judicate
SKCTION 1V

|, Muobhannadan Law rhere 1s o sort of  lastoppel
whiclt arise~ tfrows the previous con-

Estoppel. | ‘ ,
duct ol a party [Tt called Bajyti-
wd-darurate. .\ person i+ allowed 1o radse the prlon
of estoppel i he cvan estubli=h that the condhiet of hys
adversary is sueh as to debar hun trom oivie evidenee
of o certain fact. For instance. i the owner ot
horse sees another person seliing the aniaal and he

keeps quiet- and allows thie man o diabnse oLt
owner swill pot be allowed alterwards to prove that
the muan who sold the horse wais not anthorized hy

him to sell the horse.

Res Judieata.

[Inder Z\Ii]h&l'l1I1}E1(]L1D Paw  there s 0 rate stoatlar
to that of res judicata. *“'The suine cause ceanot be
tried over acain. A previous decree of the Qizi s
concinsive and final, 1t ean be terdered a- cvidence

r

ia the court of Jaw.’

faw of Linatation.

In the opinion of the old Jurists {Fuqaha the claim
of @ person should mot be allowed
The old idea. I . L

to be lost on account of lapse of

thne., WWhatever may be the duration of time that

! Dr. Muhamwasdullab @ " Admicistration of fustice ir Musim
Liaw,’ p. 79,

Marfat.com



WOV el A

AW OF FINMITATION L5

might have passed. the Quzi = Leand 1o t~Le OO -

zance of the plaintiff’s claim. B L pinioy of the
jurists of the subsequent poriod ov 1. iha oid
idea has undergone o change *  The N g,

an Eltlfflﬂril&iit'tj ih:]f‘!!{ o IR

Period of Limitation. . i o L
- MMAAAN Lave . ~0vs 7 gl

does pot put forward his elainy i, Dol VUUs
trom the accrual o his vroht st o covathout
any valid cause recognized L Shagrg 1. Chisin will
not be euntertained, except e chiro fov sagd and
inheritance to which lenuth of rwe i+ pot applicable.
But if there is a fapse of thirty-three vears, then the
clann i respect of icuyf and inheritanee will not be
entertained.  Some jurists hold thar ltke o1l other
clatms the period of limitation for nhieritance is 15
years.  Limitation begins to run from the accrual of
nght. Non-entertainment of «yit owing to lapse of
time does not lead to the destruction of plaintiff's
right - on the contrary, it the defendaat admits the

claim. it will be entertained even it a long period has
expired.’’ - |

In Turkey even during the period of the Caliphate
tiie law of lim tation was introduced by the order of the
Suitdn and included in the Uariun ndmah. i.€., the
Code of Imparial Edicts issued by the Sultin on eccle.
siastical  and  secular rnatters pot provided by the
~hari'at law.  The order s justified on the grouad
that the Caliph has power under the [slimic law to
appoint a Qdzl vested with the authoritv limited to

il

Hﬁdd-uE-Muhtdr? Vol. IV, p. 37X
T Thid. pp. 377-9.

1 Shark-s- Vagayae, Vel. ITJ, chapler on Myrdfias, p. 52



].‘__‘:r} 1,400 SV T 1O
The trinl o o pertientae < dass af e s rder Tt

e the SRR oo iti.'tf','l et Ty ey st o R4

ter the fnpee oF ectrain thme. s othem SIRERAIIE
I'i"l

petence Tlie moaderne Mushim izt bolde o such

srder i wibin the vuriew of  the Maslon o
denee. |

In Tndiy a~ the Q57 nsed fo 'firridfr <nts in st cord-
wnee with the leval principles Livdb downom et bonls

qe Doarrul-Akditdr, Baddoul- Aoy Shark-iVagiya.

ete. it may be presumed that foe law of limitation
st Lave heen the aame as stated above from the

Sharh-i-Vagiga on the authorty ol Shito !

-+

U Shorht-Vagdye, Yol L1 chapter ¢i T L L TR

Lt
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SHEOCT TN
CoUnr-Frr axmn 5’1‘.&3%1* ST

The Tsldmic Taw does not saaction the levy ol oy
fee or stomp duties,  Justice was administercd Jree o
cost.  The nnderlving idea is that Justice should vo
be sold. The sale of justice is recarded nbotwinahle.
The cost of maintaining the court and :h.. Judiciary
was pald from the Public Treasury. Tt should he
borne in mind that rthe second Caliph  estubiished
Dov-ul-Iftu, < the Board for Legal Advice ' for SIVIDG
legal opinion free of cosi to those who sought their heln
(ride Chapter XTI, Sec. 3).  Such has heen the basic
principle of dispensing justice.

- Afterwards we find that the suecessful party was
required to pay asmall pottion of the ammoumn of money
or value of the property recovered through the comt.
This was called Itiag which iiterally means *° libeia-
ting 7 or ¢ seuting {ree,”” and was applied to lees
paid by suitors on the decision of ‘heir cayses **

In india the custom was to pay chautl, dussatra,
pachattra, ie., a feurth, rentk or fifth ﬂpf-u:t ol the
property recovered through the vourt. The terms ure
of Indian origin, and probably were adopted  from  the
ladian custom. Originally 1 certain percentage of
the value of the property was recovered as fee or
comumussion for summonses, 2iving delivery of property,
or obtaining decision of the conrt.

The Muslim jurist i averse 16 levying any fee for
the administration of justice. Their view is the sane

Y Field : " Introduetion to the Bengal Reculations . 200,
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T

G- thot of Jhenthan whoe nedds gt ¢ tanstiee <had be

L aiarered cratie. D Sath o hiye Woeddide o
Cations o thonch averse fo rakinye the Adnoni-trion
. .}:1:~1it'a_‘ TS LARAN & 1][‘ RN i l'n""-.'i}l‘ti] HH;‘ 1ii;_"ilik11. t'-_.r‘~t Fay

i.!'hiﬁ[l

Gt tiee oot widehn b Paely defrayed by Lo of

e St of thie neoossary Crthunals, was of o

o bmrer Politieal Peonomarsts have, Lowever,
‘.m'ff:!'l-_*';'] et even Phirs extent o TaXx ol jlfﬂl TUCRE
!.Ilrix.-i;_-ii.ﬁ'i'i'ul-.r'. M- w o Aeterd the tex 1o this exicnt
NRIRE A SN 1"111-_'\.' i'-'r_il‘lj.' }..»- r+w1uir‘{%d Loy Epend T_ht: L‘f'».[li.'[l.‘*ﬁ"ﬁ
U0 admunstration of pistiee whe reap thie Leueiit—
Qi!i NEH r.*rrmmmft.f;*n sentir rfr e of il lis BHT-
Beatham revlied that they who have to o to faw are
the persons whodo not reap the benefit of cood  gov-
ermment. since the protection  afforded by thie law 1~ 50
inconplete that they hve 1o Texorl to the courts 10
maintain eor oohils agamst infringeinent—the benefit
s Tealls reapod by those who enjov sach complete
praunity beoi injury that they have pever to resort (o
e conrte,  Tromuy, however, be suid that as, 1in
ey at toensr, the '.1?1‘011;__1—(1:}(_‘.1‘ peLys those fees 1n the
cnd o the coarts e really supported by fings inficted
Lo wiend doors. o Tad these feex are all recovers
JLle frore e wrong-doer, whe he 1s able to pay them.
\When L i+ Lot the person who secks redress i~ the
“Ioser, and iworo the nedence of the tax is unlalr,
The Mubamioadan system was frea from  this  defect,
gs the lee wis Joeducted oualy frow the property re-

covered by the courts

! J ientb o 7 Neoacht for the Ig:mia:_ntiun of Tudieisd Fatab-
Viataent, T A 1NV

» el Iatneductinn to the Prnagl Revnlations,” p.o ot
(1 notnote).
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SECTIJON VI,
APPOINTMENT OF LLAWYERS 1IN SOT1rS.

The Mushm jurists L.ve discussed this subject
under the head of Agency (Vakalala). The word Vakil
(commonly known as 1Wakil) is used in the sense of

an ‘* agert,”” ‘‘ an authorized verson to do a business
for or on behalf of another person.’”” Vakil, therefore,

means a common agent to transact a busine.s for an-
- other person, as well as an authorized perscn versed jn
law to conduct a sult on behalf of his client.

The law concerning the appointment of lawyers may
be generally stated thus: ‘“ To appoint an agent is
allowable ; the vahdity of appointment of legal agent is
based on the text of the Qurian and Hadith : a man can
entrust his business to another person, provided
be 1s himself competent to do so ; incompeteni
persons such as the minor, idiot, insane, ete,, cannot
appoint a Vakil ; the agent himself should not
similarly be incompetent...... It is lawful for a plaintiff
or s defendant to appoint any person he likes to
conduct his suit, join issues (khasumat). argue his
case before the judge (I1#4kin) and to transact all
other legal business which the partv himself counld
have done in connection with the case.”” ' But the
law does not recognize agency in torts and crimes,

““ The law does not recognize any agency except in
50 far. as 1t consists in dealing with the rights of the

) Sharh-i-Vagdya, Vol IH,‘chapter on Vakalata,
17
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principal,  that s to =uy, there can e 0o ageney in
‘orts and crites so  that the tort-leasor or cruninal
cannot _br:‘a heard to excuse humszelt by sayiny that he
acted as acent of another.” !

Bahiqi points out that the fourth Catiph (Hazrat
'All) used to appoint "\ qil as Vakil to conduct cases,
and when he hecame very old, Abdullab bin Jafar
Tayir was appointed m his place.” The statement of
Bahigi shows that the practice of appointing a Valkil
in suits is very old. But the guestion 1z whether
there was any practice of appolnting lasvyers on pay-
ent of fees to do the business of their clients, On
thie point Mouling Abdus Qalim Nadvl says:

¢ Alhouct 1n Iskin, a swt can be conducted

ihrongh a vakil, it 1s dificult to ascertain from the
Listory of the lisw-court whether there wuas any pracs
tice of appointing vakils as professivnal lawyers, fn
coine books it 12 ientioped that when Isd bin Abbin,
5 contemporary of  Tnim Chafy'i was appointed the
Odzi of Busra, 1590 hrothers came to L. They nased
to appear as Vakils in cases. Apparently it shows that
ihe practice of profesaional lawyers wis i ovogue ol
remote time. This practice s no innovation 10

¥

T<lAm.  °

Qiaza T:ijuddin Abu Nasr Abdul \Waliitb obeerves
thus:

« The view 18 this—those Vakils who are lovers
of justice, deserve praise, although they charge fees
for their labour. But those who destre to epcourade

t A Ruhim : " Mubamunadan Jurisprudenee,’” po 321

1 Sharh-i-Vagdya, Vol. TIT, ehapter o Caltlcta
3 ARQuzs fil [sldm, p 14
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itigation and defeat the rights of others are [iiblo bo
condemnation. The duty of the Vakil is to grasp the
"facts from the client (Muakkil), to acquaint himself
with the circumstances, and to find out on which  side
1s the truth between the parties...... He shoulg
present such documents as he deems to be aenuine,
or those documents which the client places before
him and the Vakil places reliance upon them without
the knowledge of the real state of affairs. But iIf the
Vakil after discovering them to be false uses thern,
his place is in the hell.”’!

Such have been the ideas of the Muslim jurists
regarding the profession and duties of the Advocate
and Vakil. There is hardly any doubt that the jurists
regard them as the priests of justice. Tt will be seen

hereafter how the profsssional awyers used to take
up the cases of their clients during the Muslirn rule in
India.

The main idea of the Muslim jurists has been that
the parties to suits are the best persons ta place thejr
case befers the judgs. The intervention of o thirg
party (Vakil) and the subtlety of argument of tha
lawyer for confusinz the real i1ssues, or for the pur-
pose of defeating the claim of the opposite party,
are not favoured. But when the parties cannot
properly state their cass tc the judge, or get nervous
and confused, or are unable ¢t~ nast the points of [aw
raised by their adversaries, it is deem ed .desirable to
entrust thelr case to the profession: : lawyers, 2

1AM Mugarindt wal Muqabilt- | pp. 51.59,
¢ Thid. .

Marfat.com



STECTION VI
ARBITRATION.
Tahlim.

T Canon Law of I:zlam (Shara’y adews arbitra-

tien betm_-en Lo varties. It 3B called Tanlim. The
lnay rop o= The richtoapen the pariies to refer their

Jspute 1070 crbirraior of thenr choce. Pach  party
may alen sciect arintraiors of 1tz own and if they adree,
the arhifreiors &0 ceiscred may CQecido the dispute
referred Lo “henm.  «L2 .rhitrator bas the power 1o
cxaimine wifnesses il adminisier cath like a court,
and give seeerd aecording te the faots of the case and
0 aceeruapes with the 1aw o which ihe parties are
subject. i the -L‘,Z'{i;x .« sceept tbe award, the decision
of thie arbitratcr wel be bindinz upon the parties and
will have the forue of v deeree. But if a party dwes not
accelt the 2Ware .1+ refers it to the Qaz for 1ts
revicion (ni1refidc. 02 13HeT has the power to interfere

and set 1t aside if the award 1s not in accordance with

+

ihe law | atherwise, the Qazi will pass a decree ip LSTMS
of the aTard.

The 1slimic 8w reGuIres fRas e arbitrator should
possess Hid qualificaiions of 3 (Juzl on ithe ground tliat
the arbiiraar virtas..y perf{iriis the {upction of the

Qizi. No uarbitration is allowed in certain criNInal

matters which entall the specific punishment of hadd

and retaliziion.’
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A special featuro of this branch of law is that a
womal may be appointed an arbitrator. TFurther, g
non-Muaslim (dliinomi) is entitled to appomt o person
of his faith as an arbitrator, and in that case the

qualifications of a Qdzi in the arbitrator are
necessary.

rof,



CHAPTER X
Qandn-i-Shahi and Jus Gentium
SECTION 1.
QANON-I-SHAHL.

Tn addition to the Muhammadan law, we find  that
Here existed o body of laws with swhich the  country
was governed and justice was adninistered. They con-
Jated of the rules, edicts and ordinances igsued by the
Qultans and Fmperors of India. They were promul-
onted from fine to time for the instruction and guidance
of the state-officials and {hie judiciary. The necessity
of promulgating such rules and crdinances arose from
the fact that the law and the rules of procedure con-
ined in the books on Figah (legal treatises) were
found either incomplete, of sufficient for the adminis-
iration of  the iimpre. Those edicts, ovdinances
and regulations are to be found in the ¢ lnstitutes ot
Toimur,”  Ayin--Akbari,”  Zwibit-1-Alamgiry,
- Waqayéat-i-Tahdugin v (Ipstitute of  Jahdngir:,
S Dastur-al-‘amal T or official handbooks, and St
Farmdns detaling the duties and functions of the
State-officials.  They may appropruately he called
f_'LJ[En,gzn-i-Shcfhi or the [mperial Fdiets.  They wers fho
king-made comnon laws of the country as contradis.
tnguished  trom the Canon law of the Muslno
jurists.

Tndia is not the only country where Odnin-i-Shdht
was promulgated and enforced side by side with tho
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laws of Tslam. We find that ‘e Tuarks
their Code of Canons called Qdrn-ndinak which con-
tains the fundamental laws of flie Tourke

had also

Pieyv are
a sertes of edicts and farmdns prenounced Uy Lhe

Sultans on  ecclesiastical and temporal  matters noi

covered by the Muslim law. Those edjets were 1ssued
by the Turkish Sultins in consultation witl e Aldfti,
who was the Chief Taw Officer of the Crown,  The
Indian sovereigns adopted the same Courss

than not issued their edicts spngd jarmdng in consultg.
tion with their

ministers and tlhe Jaw officers ¢f the

and oftner

Crown.

Prerogative of the Muslim RMongrel,
to promulgate Luw.
Strictly speaking a Muslim rier-~be he a Caliph
or an Imam, Sultin or ap braveror, has 1o power
to make law.

Consequently, huiwever sosolute  his
power may be, law-making is

not 6o of his preroga-
tives,

His function is to adrmimtster Jaw as he finds
1t enunciated in the Figoh. This is so in theory
In practice the problem stiads on & different footing.
We have seen above how the Turkish Su!
a8 the Indian Soverelgn: issued edicts and Jarmdng
which have beep incorporated in the Qdndnnamah
of the Turks and the Dastur-ul-"amal of the Indian
monarchs.

It may be said that the Sultin or

not change the religious laws of Tl

Lins as well

the Emperor did-
im ; but changes

were made I seculgr laws only. This is trie to a

' Creusy ; '¢ History of Ottoman Turks,"” p. 152,
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orong exlani. Bl (liore ore instane -~ which oo 1o
U theh cven some of  the Canoen 1ves (Sheara P have
Bovons ofthuer chanoed or modified.  Sucli chunges a0l
uodifications are grently o evidence in the domain
L erindioal Tow, T we study  closely thiz branch ol
o Mna T L, we shall find how from the early age
when e o schools ol law were (ounded, down o
(T e ot 1o AMuaghal peried, the lawa ot Crime and
i nrenrer of  prnishment underwent changes by
e yeepn i A 1 series ol restrictions and hnutation-
Coahaes themzeelver who were the founders of
ie for aobocls of the tahine Jursprdence. !
e bate (e above pomnt o the inetruetions s
be e = hoand lis snecesnon, Tl Stib, may b
Giied, M eording to :_'L:l-l‘.-a}.i_]nj;ui1i"' savs L. Mutan -
aerdn ol o comprebensive natractions ouooatl -
porine poots ol relicton ol civd TUIEIITRS SR REEIY
wore Joanen o the Jarkar=”" AL thes TRt

VR ARMERETL in thieae L]L’H".'UH;EII’[F- whettier A < I b
the velivious Law or not 5 80 that there was Do Ll s
sy 1o reler any such natters o the Quazt or bluit

11 ) r 1

nor was ib proper to do g0 57 Thuz we see, =2y
the doctor ¢ thut the adininistration of Mushim lass
was beine modified 1o sutd {he requirements of that
&L]'Ii-ﬁ'!r' ‘:_._

A strikivg illustration of such modifications 18 to

he tound 10 a fnrm!}n iesued by the orthodox lLiwperor

v Ve disvussion of this sublect by Shamsul-Ulina Shibli 1o the
sopdtoul- Nt Part 11, pp. DUL5, also A Rabow e YOl ammadan
forsprudenecs,” pp. SH1-63.

v 1) Badduuni, p. 496

t Administration of Justice Mustim Law. p. 63,

Marfat.com
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Aurapngzib “* to the Diwin of Gujrdt on the 16th June
1672, which gives his penal code in a short corupass.
Lhis furimdn. s to be found in Mirdt-i-Ahmads (pD.
SH5-2930 A full trauslation of the farmuin by J. N.
~arkar is given in his book called Muglal  Xdmiwisiria.
tion (pp. 122-30). The author in the foot-note o)
page 130 says: “ T have trinslated it as it is. Tt oIVes
1 good prcture of the social manners and judicial
deas of the age.” The importance ol this farmin
es 10 the fact that such an orthodox Kinperor as
Aurangzib, did not hesitate to issuoe a farmin  which
contains thirty-two sections of his penual code, al-
though many books of Figah containine penal fows
existed in his fime, especially the Fatd vd-1-"Alanmging
compiled under his order by the renowned Ulimis of
his time. Tt may be presumed that the Eumperor
must have issued the farmidn in question in consulta-
tion with and without any opposition froin the Maftig
and Qidzis of his court. The reason is obvious. The
Erperor perceived that the penat laws of the Muslin,
jurists were crude and isufficient, and did not meet
the requirements of the sociehy .

In the domain of secular laws the frequent ch: inges
and modifications are greater in PVJdE‘IH’_e Ior nstance,
the changes introduced in the system of land-revenue
0y Sher Shah, Akbar and ‘Alaingir, the hnposition of
various taxes and duaties on merchandise, the forngla.
tion of international laws, the constitution of new
tribunals, the appointment of higher judicial officers
over the Qizi (such as Mir-i-’adl and Diuwdn), clearly
prove that new laws were made—not under any rule
of the Sharse’ but under the pressure of social and

18
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administrative necessity. 11 lurther proves that the
Muslim jqunet and  the adunstrators  have  nevel
looked upon the seculer faws of TIslim as unalterable.
The orthaldox seclior. of the Fugih and Ulamd 8
chary to admit i, 204 tries to explain away the modi-
fications nnd changes in law by scholastic arguments.
Rut the fact remuins that in India us well as in other
Islamic countries there existed und still existe a body
of written laws which have heen the Common law of
the countiy, and that without such Jaws 1ts adminsira-
tion could not have besn carried on.

As o patiead consequence of the enforcement of
the Qannn-1-Shikbi two kinds of tribumals, o1z, the
Oourt of Cunon law aud the Court of Conunon law,
hod to be set up in Todia.  Sunilar has been the
history of the pavallel cougts, and modification ol RR
in other Islimic countries.

Characti v of the Qanin-i-Shahi.

From the desceription of the Shaha (Yindn  gwven
above, it 1a seen thit these Qanuns (laws=) are mostly of
a secular nature. hey bear the nupress of the arc.
Jome of them contain legal exvcetlence and  show the
wisdoma of the frumers of those rules. It wus tue
custorn and practice of the bigh otheiils of the Stute
to charge a newly-appointed incumbent with his duties
when granting a sanad or letter of appointinent, These
charges breathe a noble spirit and disclose lofty ideals |
their moral tone is equally high. Further, the mxtruc-
tions issued by some of the Hmperors such us Sher
Shih, Akbar and Anrangzib to the State-officiuls  show

their adininistrative ability, ideals ol lustice and
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colicitude for the welfare and contentiient of their
subjects. To illustrate the excellence und the true
character of the custoinary charges and official instruc-
tions I have quoted a few of them in their proper
places.




SECTION FL.
Jas G!'?”FIHHJ vt 11T h."\[!':ﬁi A R REHM R

[ there -ueli o0 thine as Jus Goapinmn bt
Musiuns hke Choer LS e (ivvif o of chie Henins Kk e
the laws rebiting to non-Muo<ltez Do aod the
Gandin-1-Shudhit of e Tndvn ~ovcrcorgns and the Tk
Qultans, be cilted Jus Gentivs ol T-hin 7 Thie pro-
blemn require~ 2 close and cpiticnd <tudy ot the -l
jurispradence and a0 wide smvey of the Flales anid
Regulations, Fdiwets and Farmehis of the soveretans ol

Frd sind other Tsbirme countee-. Jut this cannot be

done within the short compu=< of this thost-, the ~eope
of which has been tmited By the Caleutti Univeraty.
I have, therefore. mdicated above the scope nned
character of the Odn@n-i-Slathi and pointed out In o
soparate chapter the muin features of the Tws relinting
to the non-Muslimn subjects under the [slime State
(vide Chapter 1N).

The oceasions snd clheumstances under which  the
Lroe body of the Dhvosened bow - aed the Shudha Qdnern
vrew up, were almost the swme us or antlie o those
ander which the Jus Gentoon ol the Ronvins wiis
developed. Their loundations were Liid in both cazes on
patural justice and equity, (.., wequitus of the Rown
Prctors, and Adl-wa-Istihsen ol the Muostion jill'i:-:tf-:
and sovereign~.  When the Muslinis carried the banner
of Tldm beyond the confines of Avabug, they came in
contact with diverse races and natiouahties.  They

had their own systern of law  and well-recognized
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sustoms and nsages, The Muslime adimini-trators a1
the Judicial officers felt the difficulty of applyine to the
non-Muos

s the whole of the Musliim v, nor eonld
they adopt the liws and customs of the oliene i 1o
Sothe Moshho poists allowed the non-Mu<hms o e
aoverned by their own personul Iaw and well-recoanis o
Clistoni=,c and iejected  those which  =food opposed  to
the  taxts of ‘he Qﬁrﬁ.r_}, pl_]bliu p{mlf{'}-y OF pll|}|ilf
morshity, The Muslin soverergns and  admiimistrators,
on the theory of waslahat-i-dmma (public poliey), and
in the interest of the administration itcel] ax also o
the welfure of their subjects, had 1o ~~tie ~diets and
ordinances eribodving them in  theiy jarnuins, which
supplemented  the laws ax we find thein iy the el
treatizes of the Mu~lim jurisis,

The faws relating to noa-Muslims have been P80
nized as valid by the Musltin jurists. but the edicts
and ordinances promulgated by the Sultin< of Tirkey
ind the Indian sovercigns were not <o recogrised,
although the Muftis and e Qazis secepted thom and
gave effect to theni. TIn support of thi- view jt iy
be pointed out that the Fu!.dwd-f-'/Zlh;ru;{rr'ri cotnpiled
under the order of Aurangzib, docs not contuin th,
ruies and Qdnins promulgated by that Erinperor or g
predecessors.  Sunilarly,  Multaka, Majma-ul-Anld;
and other legal works conpited by the Turkizh jurist
do pot include the edicts of the Sultdne

5,
Tho=e odicts
were collected separately in the OQindi-ndinaf (Code f
Canons).  Thus it is eleayr 14t the Muslin jariste  of

the later age, are not prepared to look upon thie Stidl
Qandns n the same light as the body of ]

Aws relating
to Dhinmimis.

This fact militates against the elajm
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1t there be ATEY of the Shetli fﬁfiiis;rt to be rockoned
v« Jus Centinie ob the Musluos, Buor the clunn of
o colleetivie body of laws reluting to non-Muslin-
stends onoa bhohier tootlng as 1t B been recogr iaed
h}'fhu Musho jurhmﬂ.

Ficld i his Trtroduction tethe Bequdatione of  h
Pongal Cede ho pointing ont that ander the Muoban
;1ﬁ%d1;t(%uvey1u|mu111fu5tﬁh“1vaa ﬂd!niﬂiﬁilrﬂd bﬂ' tweo
diatinet elae<e. of trethunals, ez, by thiose of  the
(Oizis and 20 those of the officers o sovernuent,
obscrvex ¢ To compare one  thing with another, the
pure Muhapnnadan law adrbinstered by the Qa7 was
the jus civilc.  The king = officers, hke the Rouwn
Praotors, nad to sapplement this law for Hiandus and
olthers for whom it did not provide. The absence of
wwetern and the capacity of the tines prevented therr
jtiy honorariunt from ::15::--umi}ng exther in forn or sub-
stanee  anvthing  the  shupe of u new body of
aquitas.

There 18 svother reason.  In the Middle Ages s
well as in anclk nt tunes, the priestly clhiss—the Pandits,
tlie Rubbi. tha Climveh Fathers and  Dlvods. eeserved
by then~elve- the }'}I'EI'DQLIH‘;EE O dil‘i‘i:ﬂ'iﬂﬂ Liw
ceticion.? Undor religious colanr they  de-ire fo per-
petuate thet snonepoly und have alwas - been unwillhing
to nert witl thelr posttion and power-. The Christian
conntri. « have overthrow the thraldom ot the Chureb,

A talen leci-bition 1n thelr own hands.  bBut the

L Foat-note. ., 189
Y yyamner o torroduaction ol boatical Science, PR 2.3t Qo

'l'hf' Iﬂ'rtirc:r‘_
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and Japan, have more or less been under {he cubjec-
tion of priesthood. although 1he prestige und position
of the priests and Ulamax have Croathy e chatiered
tor then nmgidity of ideas, modieval o000 sad
tenaciiv in conservatisin. I ihe Ul - Pe et chig
valudity of new legislation, therr pricsity w0

conie to an end.  his s the v veavon. tioanuvl oo

-

tl]tl f_\[]];‘l. I‘eaHCjD‘ ib;lI T}]e-}- ]}:_11,,.;:_' E_:;\t\{l A e l:{! f1 7,
legiré];ii_iﬂli Which L‘z]til':mtt"_*l} li.&‘:a-_f_ai ‘v oshie L:Q_Zx};.L:_L-_itl,fjii of

law {rom relicion

Soparation of Law, Religion and Politics.

It -hould be borne in mind that in e primitive
state of soclety law, religion and politics were regarded
ax =awe, and therelore inseparable. Dur wilh the
progres= ol buman thought, they have been weparated
and eachy of thew ix cousidered as a disiinet branch of
science, though iufer-related. The theorvy of the
“ Divine Right” bas long been exploded, und Theo-
cracy does not find favour in any country except in
Afghanistan and Arabia and in the realin  of the
Schoolmen’s brain.  But it Iz now recoganised that
politice has in 1t the elements of deception, diy loracy
and state-craft. 1t iz, therefore, no more a part of
religiocn than the thorn and thistle of the meadow are
part and parcel of a celestial body. However, any
proposal for preserving the purity and simplicity of
religion from the shacliles of law and polities, will
be opposed by the priestly class with the threat of
“ the Divine dis;.ﬂreaﬁure.'; The consequences flowing

from the combination of law, religion, and poiitics have

Marfat.com
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heean =ad indeed.  Reloion hie heoep made a hand-
maid  oF politics, awl diaboheal muarder bas often
heen  clocthed  aafo ghaziica iirrer, f there
cocrs o diferenre of opinton on 1y politieal matter,
the partizaas of one zchonl of thought procure sale-
ahle Faiiedy and damn their soponents to perdition
i the v ol rellion, Thes relhigion has been
Yracvad  lowa from its bich pedesial ol truth to the
low level of diplomsry - and the wiy feadera aer the
Jonlleeodoed sword of relicion and politios o serva
el purpoee, The Ristory of the Nitifat Aotation
0 ludia and the expnlsion of Ninu Auuoelih from
\fghanistan arte ihistraiions on the nomnt.

T Tebar, taw, relivion and  pohitics dare cotomodnly
recsrded us tnseparable by the Abi-im thieolooin- and
rists cuicond and fugikayr The reason secins o e
iat as thev bave proceeded from the swaae sonwree 0 i,

the DPropiet himselt, they have been auied v teoether,

The DProphef was (he lounder o e roefres, the

"-- N 1t

5
L]

—Ty

aw-civer and an admmistrator Cotaserpie |
s tmplicitly been believed  that dhesc THATITR IR
cienee are the same and mseparahlss This berict
1 coutinues.  Nor a few among  the ediewed
Vivusliins ol the modern times sve under the npression
hat i relivion 1= separated from biw and pohites, the
iormer will suffer  Their mistake lies in o the non-
vcognition ol the fact that the progress of himan
thought and the study ef the history of social, legal
«nd relivious evolution of nunkind have proved  that

cach of them (aw, refizion and politiesy s a distuset

Leanch ol science, though co-veluted and. to sowe

extent, inter-related, and  should Be l]t!‘k'tﬂlu[}t'd and
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systematized aw such.  HEvery lawyer or junst., well-
verced In the science of wodern jurisprudence, cannof
but admit that the crude law of the ancient times and
the political maxtms formulated during the Caliphate
m the Middle Ages, can hardly satisfy the crowim
requirements ot the modern states or the progressive
human soctety. This tact has been recoonised by all
men of libera! education and wider vision. T have,
therefore, made tne suggestion for separating religion
from politics and secular law,  keepine 1ntact the
the religious portiop of 1t.  Time 1= fast approaching
when even the credulous classes obsessed with the unti-
quated ideas of theocracy. will soon come to recounize
the utility and necessity of my suggestion.  We now
hear a fainr cary occasiovally raised on this sulyect.
Bul rhe problemm has not yet been tuckled boldly.
Sowme writers and  publicists have only hinted ar the
suggestion  provably owing to the fear of (NeUrrne
public odigru However, the problem  deserves consi-
deration by the thinking and intellegent section of
the public,

19



CHAPTER XI

Non-Nizims and Lheir Posltion under Islamic Law

SECTION 1.

—

| sty RTLATING T CTHE Dhimwina

OV v

oo cant Jorihe Pralection of Dhinrms ool
fhetr Twderest,

e o nadersiand  the legul position of the
o+ pecessary to know the views of  the

Sy
[ . thevretore. proceed to

1rafy-
Muslim jurmsts on the subject.
aiare the jgw 28 under -
non-suelhiinsg are equal

"he  Mushims  and
13

ca of law ‘C The blood of the Dl

i} " i X e
, W ohie Muslim.® ¢ In the pamisliment

trer = aves no differenee hetween ‘he rulers
2 ldimoan s

law 1= ohat
to the same

lsinin 8
s lrable

autd ine muteo.
Litled b 5 Alusing, ihe latter

penaliy as in che reverse case. "

2y Alens obtaining permission from the Mushw
Ciovernment to reside either temporaridy or permancently

‘o1 the purpose of trade, o canrying on somne protes-
cion 1o tFe Muasliru State, s perfectly secure from any

T

V5. Mep-iluslin subiects under the protection of the Teldinic

{tovalnDnen.,
This 1n not an abstract

§OA0 AL
principle «i lav. bt e of  practical apphication. Seversl 1nslances may
Vide cases cited 1o the foot-

Uop. 4R,

e Skt of Tslam

qted W illusirate 1ts application.

1.
di-Farty, Parg 1T, pa 127,

4]
e f_lf 1] ..El“';, Hl:‘iu ﬁlﬂhll .
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molestation till the expiration of  the period of
cuarantee of safety. Such aliens we ecalled Austa-
nmins, 1. c.. persons who have received aman  or
guarantee of safety and protection of life and proparty,
' The Aman may be for ever or for a hmited duvaiion
but so long as it Insts. the Muastanun’'s treatment ¢
regulated 1 strict accordance with the terms of the
treaty with lys country.  'The Vustamine are governed
by thew own law, were exempt lrom taxation, and
enjoyed other privileges.” !

(3)  Dhomwus or non-Musliin snbjects of
Miuslim State ave not subject to the laws of Tsldn,
Iheir legal relations are to be regulated according to
" the precepts of then own faith.”

' Zimmis or mfidel subjects of the Mussalinan
power do not subject thewselves to the laws of [slim,
etther with respect to things which are merely of a
religious natare, such as fasting and prayer, or with
respect to such temporal acts as, though contrary to
the Mahomedan relizion, may be lezal by their own.
such as the sale of wine or swine's flesh, becanse we
have bee . commanded to leave theur at Liberty n all
things which may be deemed by thein to be proper
according to the precepts of their own faith.” 2

On this principle the Hindns were allowed to be
voverned by then own laws anl carry  on therr mode
ol worship according to their religious rites and cere-

wontes.  The Mushin sovereigns.,  acting on  the

P oAU AL Y The Spint of Tatam,” pp 176 177

® Baillie : " Digest of Muhamwmuadan Luw,” p. 174. The com

wand referred to 13 contained in the Aadith - ** l.eave ulone the noan-
Mushims and whatever they believe in."
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Hadith wlock =avs, 0 Loave alone the non-yinslims
nd whatever they beiteve v, did not interfere with
the relisions helel and eastoms of then non-alnslim
subjects.

41 The jarisdiction of the MMushin State oves
oMo arsee from theh residence within the
State and nder it proteetion

“ The appheation of Moahanimadan daw 10 hon-
Vgslims s entoely tenritor-al aod henee doo~ 1ol
apply to thosa among e who do ot live wethi
the juriediction of the Tmdw ™

5y The Dhinond havine aceepted the position ol
4 subject in the Ishimie State. and the Youstanin
havine received Toar, e cumlianted nt protection Ny
aifetv, both of them aie conaidered 1o be under the
]'r_]r'i_ziﬂi['iit_,iiluf the tribunel? oi the Mosloo Govern-
nent 2 The lecal velation of the former 1 reculated
potly by his own Leoamt paotly he the /o Do bat

L

‘Lt of the Intter by his own L as well as the  ters

of the rreaty NI A

1A HWaturo 2 Alubesenaday Jarnsspro e R CRT R

ooy U e Vol B, opo 357

P By the articles of peaee hetweer (yre ot Brtouw and the tHtoman
REmpire, finally conlirmed by the reaty .l Peace concluded 1t the
Durdinelles, it :s (26th Seetian) agreed. * That i caxe auv Pngh-bean
ar ather person subieal to thil nution or navigatinyg under it By shall
heppen to Jie i ot <acred dominions, oot Haeal and other persani- sl
not, .n pretemee o it oot being kKnown to whony the property helinwgs,
MEECDURE ADY PRt or viclente, by Taang aT sotally the affects
Uyat tny be fonnd ab his eath, b they ahatl be Jofrvered  une te such
Fnulishoan, whiever he ooy oo, to whon the decer-ed iy huve el
thens by hs widls A shidbd ke have died neeetote, the property
:hall e deliveredd up to the Enghsh Consul or hos represensilive whao

may be therc present and v cuse ther he no Consul or Censulur

Marfat.com
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[t should be noted that these treaty terms or
Amans tormed the origin of the capitulations which
have proved the rum of the Eastern countries—
especially of Persia. Turkey and China.—which have
been strugeling to free themselves from the shackl -
of the capitulations.

(60 The secular portion of the Isliinic legal code
is applicable to the dhinmomi (non-Muslim) living under
the protection ol a Muslim State, /. ¢., ** generally
speaking 20 much of it as is in substapce common to
all nations and vot such rules as are specially identi-
fied with the tenets of Isldim.”” ' For example, if a
non-Musiiin drinks wine. he is not to be punished
according to the luws of Shara™ ¢ if lLie deals in alcohol
and pigs. bis transactions are valid.

(1) The [sldmic sState will not interfere with
“such taws and custoinz: of it non-Muslim  subjects
as have found veneral acceptance amnong them. and
not the opintons o1 a  few isolated individuals. For
iostance, 1f some infidels hold that theft or murder
s lawful, the [slamic law will not uphold such
doctrines...kExcept. therefore. when there i~ a real
conflict ol law 1n the sewse indicated above. the
Muhamwadan law relating to punishments and to
transactions between weu and mea applies to the
nou-Muslim subjects of a Musliu State, ' °

representative they shall be serjuettered by the judge, in arder tp

his defivering up the swhole thereof whenever uny

by the ambassador 1o reeecive  them.” See

ship shall be gpat

cuge  of Maitas .
Mualtas, Curties. Heports. Vol 11 p. 23],

I A, Rabup : ** Maohammadan Trurmsprudeu e, p. 89,
 Ibid, pp. 28 2h5



1 503 I AwWsS REDATING 1o NON-MUSLIMS

On thie principle the Tndan Aushon SOVereIgna
Al net imfere with the Flindu oustans of - widow-

bonine . iolyandry, dedication of wr's n tewnples

{.l'i_,}._"l F}r“ffi‘.&'}hl‘: _ ﬂtf,'. *

(v When there s reasonable  possibilits i

Qifiorevie of opimon 1 alfferent relizons Cole eI N
cerioie oeiiines of the non-Muashins, the AMushin State
coill vi inierfere with thie pactice due bo zuch
Jovic s o comtpon Usace.  he scneral opinion of

. 1 '

(e D gt arsts s than thie Moushn lavz will ab<tain

o pterterme withe s bt will not lend acvtive

*
|

. , . i
oo I L ISR LN T S W T A I W

o atance if a0 non-Masbioocsay Magun
s eies o womaen withia the veolubited degree s
revnsrised by the Alslig law, the Palime State will
e gest the matage. g hifference of oproaan s

e o different aeligions us to who are the foindfe s
i e prohibited degrec Sunilarly, Jrinfimg of
iovieatine lquor and drine«, =ale of wins and pigs,
e wie matters in which difference ot opliion RS
e Qifiarent religions.

"

(v such principles the Caliphs as well e the
Miuslim sovereigns of India did not interfere with many
¢ «tome and usages of the ann-NMuslim whieh, thoush
conrary o Dsfame law, or consulered  superstitious
by the Muoshm Jurists, weroe praciised by them 1n the
Caliphate as also in the tand of Tined and Swondh

v o time we find that the [ndinn Hindus in

Aotianistan have been livine there under the ruarantee

©a . Rahime st Mubsoadan Tarspeadence,” pp 201

Hidiagah Yol 1,-p. 174,

-
[ —
Loy |
[
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of protection (aman) of the Amir of Kabul. Moe
than twenty thousand Hindus of different caates and
sects have become residents of Afghidnistin and are
carrylng on trades and other professions on equal Yoot
ing with the Mushim inhabitunts of the country. They
are allowed to perform worship according  to thejr
respective religions rites : they are even allowed to

take out processions with mnsic without molestation.
Not a few of them are in the various departments of
the Afghan Government. Although they are subject
to the jurisdiction of the tribunal of the country, in
civil matters they are coverned by their own personal
laws. In criminal matters they are subject to the
penal laws of the State, 50 far as they are applicable

to them. Tu other respects. they are equal in the eye
of law (vide next section).

Marfat.com
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FieTs AND Farmdns re NoXN-MUSE i SUBIECTs.

The history of the [slimie Commonwenith goes to
show that during the rule of the second Caliph, various
races and nationalities came under the sway ot Islan.
[t then becamne necessary to adjust thenr relation and
frame rules for the protection of their livex and proper-
ties. Hazrat " Umar, the second Caliph, 1ssued varnous
edicts and ordinances in the form of farmuins which
supplied materials to the Muslim jurists Fugiha) for
developing the Mushm law and jurisprudence.  The-e
farmidns throw a strong seacchligh. on the inner  struc-
ture of the Islimic International liaw. They also bring

to light the policy and practice of the Islimmie States

in dealinz with their non-Muslim  subjects. Manv of
these farmdns have been collected by Tmadne Aou
Yusuf in his celebrated book called Iitab-nl-Kluray.

[ quote below u few of them:

‘11 ¢ Torbid the Muslims =0 that they may not
oppress the non-Mushms, nor comtit any dornage to
thetn . nor seize their property swithout o vahd caus=e,

and (1Al 2l the rermas and conditions which vou have
covenanted with them™ (p. =0
This passage oveurs il the farmdn sent to Abu

Ubaida, the Conunander of the Army, after the cuu-

qoest of Byna.
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() Guarantee of protection is given to them
iron-Muslims)  for their lives and properties, and
religion and law : no change will be made in any one
of them "' (Tibri, p. 63).

These terms were inserted in the treaty of Jurjin
(Persia).  Similar terms were also inserted in the
treaties of \zarbaizin, Mugan. Palestine, ete.

Not only did the Caliphs durtng  the TIslimic
Republic issue such Farmins, but their lieutenants and
sovernors 1n the conquered provinces, followed the
examples of their masters and promulgated similar

orders. T shall quote he e one such farmdan to show
the spirit of the Tslimic sovereignty. The terms of
the treaty conclnded by Habib-bin-Maslama with the
people of Dubil in Armenia ran as follows -

““In the name of God the merciful, the Clement.
This 1s a letter from Habib b. Maslama to the people
of Ddbil—Christians, Magians and Jews, such of them
as are present and such of them as are absent. Verily
I guarantee the safety of your ljves, properties,
churches, temples and city-walls 5 ve are secure, and
1t IS Incuimbent upon s faithfully to observe this
treaty so long as ve ohserve it anc pay the poll-tax

and the land-tax. God i witness and He sufficeth as g
witness,”” !

' E. G. Browne : * Literary History of Persia,"' pp, 2901-2.



SECTION III.

SOOTALISTIC PRINCIPLES.

The equality of treatment of the non-Mushms with
the Muslis may be conclusivelv proved by the
provisions 1made for the maintenance ol the aged and
the imbecile, persons incapacitated by disease or
loss of limbs, persons reduced to poverty by sudden
calamlty, ete. Such  persons, whether they were Mus-
liins or non-Musiiinis, used to get their rations from
the Public Treasury (Baitul-Mdl. This regulation
was first prowulgated by Hazrat Abu Bakr, the frst
Caliphi. It reveals the strong socialistic feature of the
[slamic Republic,!  The non-Muslim subjects were
equally entitled to the bepefit ol  this regulation.
The treaty concluded by Khilid-ibnul-Wahd alter the
conquest of Hiratah in Persia stipulated the follow-
ing terms in favour of the non-Mushms:

«“And T give them (non-Muslim inhabitants of
Hiratah) the rights that if old persons becowe incapa-
itated from doing work, or a calamity falls upon them,
or they were ai first wealthy but have becowe poor

]  The Socialiste and the Liabourites of the democratic and repub-
lican countries of Forope and Amozrica, have been crying themselves

] 7 i

hoarse for ‘Old Age Pension,’ provisions for the

“ labour inaurance,
incupacitated,'’ etc., without much saccess. But 1t i3 really strange
that the Tsldmic Republic made those provisions in the Bth century
of the Christian Era without apy agitativn. Vide Shibli: "Al-Téruq’,”

Part 11, p. 127,
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afterwards, and for that reason their co-religionists help
them with alms, then they will be exempt from payment
of poli-tax; and they and their children will get main-
tenance from the lslinie Public Treasury (Bail-ul-Mdl)
so long asthey will remain in the Dar-ul-Islam (Muslim
territory).  Dut H they migrate to a foreign country
then the Muslims will not be under any obligation to
maintain them.’’!

Department for the protection of Dhimmis (non-
Muslim subjects) and their tntcrest.—To protect the
non-Muslim subjects from molestation, to preserve to
them the enjoyment of their religious rights, and to
safeguard their mterests, the Caliphs of Irdq and Spain
created a special Department called Jihbdzah ip
Bagdad, and Diwdn-ul-Dhimni in Spain.

““In thelr anxiety for the welfare of the non-
Mushm subjects, the Caliphs of Bagdid, like theijr
rivals of Cordova, created a department charged with
the protection of the Dhiminis and the safeguarding of
their mterests, The head of this department was
called 1n Bagdad, Kdtib-ul-Jiktdizah, in Spain Kdtib-
ul-Zimdam.'" 2

A cnitical and comparative study of the Liegal
History of Islam discloses one peculiar feature of the
Muslim jurisprudence which is not to be found in
other systems of law and jurisprudence. The Mus.
lim law confers certain legal rights on non-Muslims
irrespective of their creed or nationality. According
to the Mushm law, a non-Muslim can be appointed

" Abu Yusuf @ ¢ Ritdb-ul-Khirdj," p. 5.

2 A.Ali:* The Spirit of Islam,” p. 248,
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[ixecutor to the will of a Mushim,! servitor or cura-
tor (Mutawalll) of & Musiuin Endowment 2 (if not
connected with the perforinance of religious funec-
tions), an arbitrator to settle disputes, ° a rector of
a Muslun University or an Educations! institution.+
Ne¢ legal system—eoither Buropean or Asiatic—hax ever
conferred such rights on any individual not helonsing
to 1ts creed or nationality,

Speaking of the treatinent and position of non-
Mushims under the Islamic law, the author of The
Spirit of Izlim says: ““In the later works ol law
written  whilst the great struggle was proceeding
between Istam and  Christendom on one sude for
life, on the other for bruate mnastery, there occur, no
doubt, passages which give colour to the allegution
that in Islam, Zimmis ace subpect to hwwiliation.
But no warrant for this statement will be tound in
thie rules inculeated by the Teacher, or his nmediate
discipies or successors. It ust be added, however,
that tho bigoted wviews ol the later canonists were

never carried out m practice.” > The author supports

his remarks by referring to  the rinciples of law,
which I have stated above.

I irray  say, without meaning anyv disrespect to any
“clag- of writers —especially the Mushiin jurists—that

thoir bigoted wviews are due to vcertain causes,

b DBaolbie : Y Digest of Mahawmmadan Law,” pp. 173-176, alaa p.
b26. U Fatdwa-i-"A'lumger, Vol VI, pp. T41-206,

2 Ilid, also A, Al s ' Mubammadan Law,” Vol I, p, 351.

3 A, Al The Spint of Isldm,"” p. 219,

LI AT

b Je Spint of Islam, p, 249,
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r1z., (1} their want of proper comprehension of the spirit
of Islam; (2) their narvow angle ol viston; (3) their
imperialistic arrogance bred out of the power and offi-
cial position which they occupied : (v thewr vanity of
religious sanctity arising from the veneration shown iy
the common people for their display of bigotry ; aud
(9) the degenerating influcnce of the ace and vicious
surroundings.

The author then says : “‘ If the treatment of non-
Mushins in  Islimic countries is compared with that
n n-Christians under Kuropean Governments, it
would ba found that the balance of humanity and
generosity, generally speaking, inclines in favour of
Islim. Under the Mughal Emperors of Delhi.
Hindus connnanded arnutes, administered

provinces
and sat 1o the councils of the soversign. Even at the

present time, can 1t be said that in no Kuropean

empire, ruling over mixed pationalities and {aiths,
1s any distinction made of creed, colour or race ? 7' |

' A. Ali: The Spirit of the Islam, p. 249.
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CHAPTER XII
History of Origin of Certain Institutions

It has been pointed out i Chapter I (p. 9; that
the Mushm =overeizns of Indma udopted {or therr
modei certam Institutions which existed i the Telimie
countries. I have noticed some of tletn—e-pecialiy
the tribunals and the judiciury who pre~ided over
themn. Their designations and  {unctions imply that
they had thien origin 1n the Institntion: which urew
up 1 countries other than Tudia.  The <tudent of
historv—especially the Resceurch Scholar . —will vatural-
Iy feel mmchined to know the history of origin and
crowth of those 1nstitutions on the model of wtich
the Indian tvibunals were founded. [t should be
borne m mind that there were not 1 few of the ad-
munstrative and judicial institutions—especially  the
constitution of the Revenue Department—which were
either partly or entirely Indian in character. Some
of them were greatly modified and reconstituted
according to the needs of the country and requirements
of the Indian society. But manyv a writer! on the
Indian admnistration duriny the Muslim rule meke

confugion 1n the description of those in<titutiops. [
therefore deem 1t necessarv to ive a brief account
of some of the 1mportant institutions which have a
direct reference to Iudia.

U Vide the description of the Muhtasth in Prof. Sarkar's
“ Mughal Administration,”” pp. 29-30. He indulces in reckloas
remarks which are as ridiculous as they are uotrue.
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I begin with the institution of Qazi (justice).
The Qdz1 wasx the most important judicial officer of
the [slamie State and played an important part in
the sphere of administration of justice.  The account

of his legal position and functions is given in the next

cectiern,
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The Qazi

STOTION 1,
11 APPOINTMENT—IPOWRR:—J URISDICTION.

The Qi av be appointed either by the Cahipk
or the Savereicn direct, or by the
B ppointment of the _ | T
Qazl. Waztr, or by the Provineal GGoverno
vested with the necessary powe
of doini co.  The appointinent mayv he by a wotten
lotter or a verbal nomination of the sovereiwn. It
should be aceepted by the person  appointed «nd
officiallv announced. The appointment may be cenerd
o timited o respect of his authority which affect- his
mrisdiction, ! J
[t i< noteworthy that + non-Mnszlun Ruler or a
Wazit or o Governor ff the litter is emipowered to
do a0} mav appoint o Qidzi 1o administer Tslimie  Law

and sneh appointment iz considered vahd under the

Canon Liaw of telim.-

The i1 mayv be dismissed or deposed by the
sovereign. bnt his  dismissal or deposition tust be
wnnocunced publicly. The  public announcement 13
held pecessary on the eround that the fact should he
made known to the public so thar they may repair
to him  for decision, and miv relrane from  domg so
when he s no logrer 1n oftice,

The Qdizi mav appoint a Ndaib or deputy Qdzi

oulv if he i+ exapowered to do =0 ; he can also dismiss

I Aéwardi: * Abkém-ul-Saltdnyah,” pp. 114-116.
! A Rahin - Muhammadan Jurisprudence ™ p. 388.
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him. The deith or dismissal of the (0iz1 does not
affest the appointment of the N:idih (hivn, ]

" The Qaz holds hix office at the diceretion of the
Sultin who mav dismiss him on SISPICIONT OF  evern

without  suspicion. Abu Hanifa sayvs  that (Jilvi

<hould mnot be allowed to hold officc more than - veur,

On the death of o Sultdn, however, the izl doer
not, according  to  accepted opinion, vacate 1«

W

othce.’’2

It has alveady been noticed that the appoimtment

of & Qazi mav he veneral or limi-
Powers and Juris.
diction ted.

The Qizi vested with veneral

powers has exten~ive jurisdietion in
respect of areas and the cluss of cases he has authority
to try.  Miwardi enumerates the dutie~ of the (Qidz
with zenerul judicial power<.® T refiain from mention.
g them ax they may appear drv and uninteresting
with the observation that a- recard- nfrincement of
rehgious laws he lias complete jurisdiction over them,
and can try cases involving the gaestions of ¢laims and
rights of inheritance and ~ucece<<jon. matrimonmal  dis-
putes, etc., but as regade Muni-ipal Liws, the Qi
can only take action when the Colpalngnt appears
hefore him with hix complaint,

As recards the Qdzi with limited powers, he can

only exercise his jurisdiction over the duties ng spec-
fed in the letter of appointment e ecan only

VoSharke Viagdya, Vol ITT beols on the Admintstration  of

Justice,

¢ A, Rahim - Muliamngdan rIUrISI'rIU'_]Frr!-,- L 399 alya
U RatAwa- A T, NG TT0 AR TD

Ve Naw o d, CAREAme oSl Aya b pre 120

21
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decide cases of debts or cacex which can bie <ottled
on aduni==ion,  But he has no juricdiction over cuses
invelving  questions of marital vichts and other civil
dizputes.

“ A Qdz1 may be appointed for a limited tine or
with jurisdiction over a particular area.  Similaly,
a purticular class ol cuses mayv be exclnded from bis
jurisdiction, or he may be empowered to tiv ouly
particular classes of cazes.  Ifor mstapce, a Qa7
be prohibited (rom hearing cases mstituted after the
lapse of a certain time, or be may be appointed
only to hear cases arising in the army or inany
particular division of 1t."" !

Two (izis may be appointed to try a particular
case or a particular class of ecases. When two (s
are so appointed, they must get conjuintly © otherwi=o
their decizion or tue dt‘-t'if;if_}ﬂ of ore of them vwal! be
vitinted.  Thev will sit togother aud  forn o bereh

akin to the Divistonal Benclo ot the Frich Coort.

1 A Rabim : " Mubimod o Jurssprisience 7 p N0
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SECTION 1

Dvries axo Pownns orF THE QAZI IN T KXERCIsE
Or H1S JURISDICTION.

9N Qaza in deeidine o case must follow  and
capnet act contrary to the law laid down by a clear
text of the Qurin, or of a universally accepted
or well-known tradition, or by a consensus of oplniowL
(Ljmneadd.”’

* Any decision of his opposed to such certain and
absolute law must be set aside by himself or by the
succeeding izt when the error is discovered. But
otherwise. his decision cannot be set aside by another
judge or by himself, although the view of law on
which it is based is erroneous.’”

2V When  a question depends upon juristic
deduction a (i belongint to one School of Sunn;
Law. =uch as the Hanafi. may decide it according
te the Shafe’i law, if he prefers that view, or he may
malke over the case to a Shafe'i WYazt for decision, if
there is one wvailable. 2

(3)  Subject to the restricvions stated in para. 1
a Qdz1 1s free to make his own deductions
matters of juristic law” and

. 11
may decide a suit on
analogical deductions in consonunce with the principles
of equity and justice.

' A. Rahim : *“ Myhammadan JTurisprue nee,”” pp. 179-181.
2

Sharh-i-Vagéye, Vol, IT1, chepler en . !“Quzd: also Vol. [V, )
J96-98.
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AM-IGisham states the  principles thus i 1he
”ritffiyu :

~ AVhere there is neither written law not concurvence
of opinien (ijnwe’y for the guidance of the izl Lie be
capable of Juristic deductions  and has tormed
decizive judoment n the case, he should carry ~uch
judement  into effect by his order. althonzhe other
scientific lawyers 1iay differ in opinon frem bam, for
that which upon delhiberative investigation, appears to
be right and just 18 accepted as such n the sight of
Crod. ™

(4y Tf a Qiz1 happens to be deficient 1n the
aclence of jurisprudence or feels diffident 1 upplyving
law to a point 1n dispute, he 1s entitled to consult
a competent Jurist, or refer it to him for hus opinion

FFatdwd-t-" A Tamgirt wbserves . ** I in any cuse the
Qizi be perplexed by opposite proots, let him reflect
upon the case and determine a8 he shall judge rioht, or
for ureat certainty tet him consult other able lawyers,
and if they differ after weighing the arcument et him
decide as appears just.’” !

We therefore, find that a Mafty was often attached
to the court of the Qiaz1 to help him with Jegal oprnion.
[t was a salutary rule meant to avold inscarriage of
justice on a point of law.

(5 1f a iz11s well-versed 1n jurisprudence, and
capable of makine analogical deductions ytihiad) be
mav draw hits own conclusions and apply the resualts to
the facts and circumstances of the case and pass
judgiient accordingly.

' Fatdwa.lAlamgin, Vol TTE p. 333
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5

On this point the author of Wuhil says: ¢ If none
of the authorities is forthcoming and the (Jiizl 18

person

(Ijtihad), he may consider in hiz own mind what s

d

capable of making analogical deduction

i

consonant to the principle of right and justice
apply the result with a pure intention to the facts and

circumstances of the case, and should pass judgment
accordingly."”

In addition to the judicial duties of the court a

Quasi-judicia] Duties

of a Qizi.

(Qdzi vested with the general author-
ity 1s required to do the following

quasi-judicial works :

(1) Supervision, management and administration

of Trust Properties, such as Waqf.—Although
the powers of the Qizi are more comprehens-
sive under the Muhammadan law than those
of a Mutawalli or trustee and the (Jiz1 had
to protect such properties from waste and
misappropriation, it appears that he seldom
interfered with the ianagement of such
endowments by non-Muslimms.  The Muslin
rulers of India adhered to this policy leaving
the Hindus to manage their own endow-

ments and trust-properties attached to their
temples.

(2) Supervision and protection of the properties

of minors, lunatics, and idiots.—The Qiiz1
has also the powers to rontrol the acts of
their guardians.  If such persons have no
guardians, the Qdzi may appoint one for the
safe custedy of their person and property ;
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) Appomtment of au o admimstratoy for pre-
cerving  aid looking after the property of «
decensed perzon, if his heirs are absent n a
fareton country, or if they or <ome of them
are minors.  he Qazl has also the power
to profect the property of mis=s1nge person.

41 Supervision of snbordinate (Xizis ind the
b -officers called Shohud ipublic potaries)
and the secrefaries called Dnrna,

5 Leading tho congregation and presiding over
the Triday and Id prayers.—This 15 the
relivious duty and the wost wportand afee
of the (Mizl,  This s the main reazon why

2 non dMusiira cahnot be o Qdzr

Uffﬂ!"——"fﬂw { ’.mu

Ve Mafil ig 2 learned Jurist. Neneocann beo o
oot noless he s well-oronnded in law and jurnspra-
denee, and knows the legal precepts and precedents.
e is appointed Dy the State to advise and assist the
(171 with the exposition of law. tle is the law-oticer
of the Crown. Whenever any difficulty arises on any
matter concerning law, or legal procedure. the Maft
ic vuked to expound the law or to point out the pro,
codinn to be followed.  This wise step was adopted by
the ahiph to avoid miccarriae ot justice. Durine
the Muslim rule in Iadia, a Muofti wasattached to

-

I ["or the whole of e f‘}..Lphﬁr il foatdranr.’ Ifu;rl_,rir:.

1

Vol LD, pp. s adse Shura--baprgss o Ve (11, vhapter on
Al-Qazd.
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every court of the izi o and whon il inorar hiald
the royal court. the Mafi; and the (N oo RIS
o attend 1t The postbton ol the My, v oy
than that of the (Ji21.

#
!

The term « Mafti " menns person  who g con
petent  to give futwd or legul opinion.  He does o
represent any party (o litigation, nor expoand the Jaw
from  the point of view of hLis cliept. LThe MGli
cannot, therefore. properly  he called the  Advocste.
General, or the Gavernmen | Advocite, or ihe Govern.

ment Pleader whn mvactably represent ity v
the Crown, Under the Mudiinmadan judici, Ay Etern
the uty of the Mot was e, Lo SUPPit Lhe oo
he Crewn, bt . e Ponnd I carreci iy and Cupiras.
s degal opinion roelv. e is therofore < the price

ot

LI |

jUgty e O FDC e senee of e Lerpny

V"r_ili"i'ﬂ_i‘f H';!_':- a._-?'tr‘!}" _,hr""."i-ﬁl} +‘qu I-ht‘:‘- IIHH?"-':?; 1‘.___*.;”!'-;:4'.._
Wealth ahe seropn Caliph i ooat U cnteilns o
A1 n=tintion iyl e f'.'?-h'-f-.’s’—f_fhf, ot STATENE B
e ] Advice,"" fo) UIVING oo OPIMIOH= on L i1y
Jai st principle-. A number of well veputed juri-ts
were selected  fur this Board. Thev were ander fie
“Upervicion of th. State, apnd enjoined {. cxpress legal
VPN frec of cliargr 1o those who sonught ihejr
“€rvices.  The object of il Ciudiph 1n atublishiing this
Boird  <eem- g have becn—(1) to o void the plea of
lgnorance of the Tawe 7 the [ 7

() to pat
down the spread oqre

cU fatweds oy egal opintons
of Ulam;i- (Whesiorianeg . wellever-od in Jarisprii-
dence - (3, tg 1e

P the connnon people  with fooal
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advice free of cost.l His strict injunction was that
none but those who were selected and nommnated for
thix Board, were entitled to express opinlons on law
points or to issue falwds, be they religious or secular.
Thi« ipstitation exercised a healthy influence and put a
vholesome check on the vagarie- of the judiciary and
ke theologians. It also gave an Impetus to the
levelopment of law to some extent. For those who
Jasired to be nominated, had to pay greater attention
to the study of jurisprudence, and tho-e who were
actually selected, bad to be caretul ip expressing then
opinion for fear of hostile criticism and loss of position
and reputation.! It does not appear when this 1n=titu-
tion was abolished. But it may fairly bs presumed
that the M@fti was a product of this institution.

The Muslim sovereignd of India did not establisl
any Ddr-ul-Iftd, but they appointed Maftis toassist the
~ourt in the administration of justice.

Since the grant of the Diwini when the English
agents took over charge of the administration of justice,
they retained the services of the izl and the Muft..
in 1793 Lord Cornwallis established a gradation of
courts of appeal.  Although the T[luropean Judges
presided over thera, they employed a Qizl, a Maft:
and a Pandit to advise them, just ax the Muslim Em-
perors used to do. This system was abolished 10 1864.

1=

The result of abolition has not been free from di

culty.  In the case of Khdwja Hasan Al v. Hazan
Begum (12 W. Ro3H) Markley J. observed: ¢ As 1
have to point out preseutly, the means of discovering

b RQigbli ¢ Al-Farfag.” Part TL pp. R-5Y
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the Mubhammadan Liaw which this court possesses are
so extremely lmited that T am glad to avail myself
of any mode of escaping a decision on any point con-
nected therewith.” Other Judges have made almost
similar observations in pointing out the difficulty 1o
applving Hindu Liaw.

Under the British system of admiristration of
justice, two Judges decide an appeal on a polnt of
law 1n a Division Bench of the High Court only. But
under the Muaslhim system, every court had two—some-

times three—officers to hear a case whether original or
appellate.

Pazi-ul-Quzdt.

The Qdzi-ul-Quzit, i.e., the Qazi of Qdzis, the
Chief Qdzi, was the Chief Judicial O icer, and
bis court was the highest court of justice in the
Caliphate. Tt was generally situated at the capital,
but in Spain there wer. four courts of the Chiaf (Qzig
In the reign of Abdur Rabhmén I. 1In Spaln the Chief
(Jaz1 was also called the Qdzi-ul-Jamdt.

The court of the Qdzi-ul-Quzdt was the chief
appellate court in addition to the court of the Caliph

who also used to hear appeals. The Chief (Qizi some-
times used to decide original suits algo.

But his maip
function was to hear appeais from the subordingte
courts,

This court was first established by the Caliph
Harun-ur-Rashid. Tmim Aby Yusuf, one of the chief
disciples of Abu Hanifa, was appointed the Chief

Qazi of Baghdid. Since then the office has been
retained in all Islamic countries.

22
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1 7¢ DIWAN-TL.-MAZALIM

In India the Nusthn  sovereigns (Tughlaq and
Mughals established the courts of the Mir-i-"Adl (the
|.ord Justice or Chiet Juzstice) ax well as the courts
of "Adl (Civil Judge) who ordinanly dealt with the
revenue caxes, unless otherwise empowered to decide
civil suits.

Bourd for the Inspretion of Grievances (Nazr-ul-
Mazdling —This was the highest criminal court of
Nazrul-Mazdlim. l].llr'-;tit_"e and exercized control over

the adinivistration and  judicrary.
““ The function of this institution was to set right
cases of ixcarringe of justice which occurred in the
administrative and juodicial departments, and further
to take cognizance of petitions based upon rniscarriage

of justice.”'!

“* Criminal justice was “apparently in the hands of
maistrates called Sihib-ul-Mazdlin.  But the highest
tribuna! was the *“ Board for the inspection of Griev-
ances.” ad Diwdn un-Nazr it Ma-dlim. which was
pre~ided over by the sovereign hinvell or in his absence
by one of hix chief officers.  The

othier wmember- of this Board were

Diwdn-ul-Mazalim.

the Chief Qdvi, the Hajib, the principal secretarles of
the State, and some of the wultis ov jurizconsults
especially invited to attend. ‘The estabhishment of
this cowrt was rendered necessary by the difficulty of
executine the decrees of the Qizis when the defend-
ant was of high rank or ewmployed 1n the service ot
Coverninent., None dared disobey a citation before

L Khuda Buksh : ' Organism of the Muslim State ' translated

from % o Cremer's Colturgeschichte des Orients.
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this court and none were pmwerful enourh to escape
Its severity.’

Accordlng to Amart this institution  struck  the
imagination of the Kuropean inonarchs, amd <tneh roo!
even on Kuropean wo0il.”” King Roger, the N
man ruler of Sicily, accepted and establizhed. AU
other Arab nstitutions, this Board of Inspection  (Dir-
ul-Mazilim) in his kingdom.?2

According to Von Cremer, the office of the Dir-ul-
Mazilim consisted of (1) court ushers for summoning
the parties and mamtaining ordar ; (2) judges and
administrative functionaries for dircussing  leg:]l arpu-
ments and judicial procedure ; (3) men learned in [aw
tor solvinyg serious questions of law ;. (4) recordeis to
certity judgments and directions of the courts '’

In India the Emperor Aurangzib establiched Diwdn-
ul-Mazdlim ¢ the Court of Inquiry into Oppressions.””
The rearon for extablishing this court seems to have

been the same which induced the Caliph to establish
Nuzr-ul-Mazdlim as stated above.

Mulitasib.

Al-Hisoah, the office of the Prefect of Police —
The Prefect was called Multasib and * held an
intermediary plice between the judiciary and the
board for inspection of grievances.”’  This institution
(Al-Hisbal) can hardly be called 4 court of justice as

V' Amir A)i . o Istory of the Saraceng,” pp. 22.93.

¢ Awari, TIT, P- 445, also Von Cremer: CulMure under the Caliphs,

Also ride Mawardi, pp. 134.35.
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Toan Posomox or Wontin,

Ome ol the most strikiog features of the Islimic
Taw s that 1t eonfers upon women the tioht of hotding
the office of o Qdzi or Judze.  Abu Hanifa hoids {hat
1 woman c¢an act az a judge only in those casesin
which her evidence can be legally taken. This rostric.
rion has been waposed on the ground that no one can be
appointed a Qizi unless he possesses the quilifications
of a witness. DBut a woman according to the Canon
Liw is not competent to be a witness In cases involving
the apecific punishment of Jiedd  nd retaliation. There-
fore <he is not competent to pass orders in cerfamoenses
otherwise, =he i fully competent to exercize  the
fanctions of o e, Aba Turie Taban cumintai:. oo
ihe contrary, that a wonen s gquite comipetent to hold
e office of 0 judge noadl cases The above are th
ciows of the [lanafite jurist-. Buat the Shafavis hold
(liat 1 woman is altogetber disqualitied to hold the
office.t as according to the Statayh «chool, a sworman
s always under patria potesia

Tt should be remembered that the later Muslun

Casnists and narrow-minded Jurists, most of whom are

VU Shorh-i-Vagasak, Vol TIT. Miwardi o & Ahkam-ul-Sultauiah.”

chupter on Appuintment of Qazgl.
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mere commentators, have tried to cut down the rights of
women on various pretences ; buot has not succeeded in
their efforts. The democratic and socialistic ideas of
Iskim have been so deep-rooted that they conld not
deny the rights conferred by the law upon women, and
had to acquiesce in 1t with a quaint vemark that
women are legally competent to hold the office of a
judge, but 1t 15 sinful to appoint them!’™ ' Such

ideas clearly show the influence of patristicisin and
mediaeval mentality. Yet the women of I<lim have
been enjoying their rights and privileges conferred
upon them by law on an almost equal tooting with
men. -

Fourteen centuries before, Islim  conferred npon
women those rights and privileges which the other
systems of law have denied to them. The «trugele
for female franchise in India, Furope and America,
the demal of legal privileges to the educated
women of the modern times as in the case of Reging
Guha and her unfortunate sisters, the Suffragette
movement resulting 1. the Sex Disqualification Act of
1920, the appointment of female jurors in American
and Magistrates in England in the first quarter of the
twentieth century, show that the Prophet of Islim
had a deeper insight and bolder conception of wemen’s
legal rights 1n that remote age. They are in accord
with the democratic-socialistic spirit of Islim.

V Sharh-i-Vagdayah, Vol. TIL.
2 Awir Ali ; ** History of the Saracens,” p. G,

93

e T
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CONCLUSION 1579

itroduction to the svstem that was adopted and great-

Iy 1mproved by the Mughal Iinperors. | have also

given 1 short sketeh of the admimstration of justlice 1n
the time of the luter Mughals up to the grant of 1he
Diwam of Bengal, Behar and Orissia, A Comparitn.
view of the Muslimm Courts and the British Courts of
justice has been added to enable the reader to ippre-
crate their respective merits and functions.

It cannot be denied that the judicial systern of the
Mediaeval Age had its merits and demerits, just as the
present system  has ats advantages and disadv, 0 e,
Consequently, we shall hardly be justified in ¢ ndemn.-
ing the one und applaudine the other. Tach age has
its 1deals of justice and standard of punist nent. Just as
each age has its stundurd of morality, its measure of
judging social evils, and s meihod of removing  soclo-
political abuses. Dnt there iz hardly any donbt that
the present judicial systern is highly improved, more
definite and regular, and more efficient. At the sume
tme 1t must be admitted that it has its defects (oo,
It is very dilatory. expensive and cumbrous. The
practising lawyers know how the courts are infested
with ‘‘ the cormorants of law.” The Lelgant public
have had the bitter e xperience of the ruinous effects of
costly litization. The British system  of justice, no
doubt, affords certain fucilitios htigants, but often
involve them in debt und ruinution. Had 1t been
free from these defects, 1t would :ave been an jdeal
system,

If we compare the british syste 1 of justice with
that of the Mughal period, we {ind certain striking
features in the contrast. They are inhercnt in the
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very nature of the Broch admynsoation. Confimng
mysell strictly withim the scope of the thess, 1 nay
mention a few of them:

(1 The Driosh  adinmstration adfords ample
opportunity  for a comparative sindy of baw and
Junsprudence. Now we do not only study our own law,
but we oot free scope for studying different systers of
jnrisprudence. Neither the Hindu king nor the Mus-

Opporiunity for com. lim  monarch  cared  to  establish
parative study of legal in institution tor the study of the
SR [oreign  systeins of jurisprudence
neither the learned Ulawids vor the phlosophic Dandits
have ever cenfertained such an 1dea.  On the contrary,
they will even now stoutly repudiate the proposal Gf 1t
is mader of teaching the foreign system of Jurispru-
dence in the Madrasaf or?Tol.}

2y The DBritish system  of admipbistration has

Theocratic Exclusiv- demolished the stronghold of the
ism, Theocratie Hoeclusivisne,  This 1dea
has heen very strong with the hierarchy of theology.
The history of the Caliphate is replete with the In-
stunces of contlict between the State and the Isliunie
Churcti.  In India this conthet prevailed lor zome time
but it gave way from time to time to =ome extent.
Copflicts arose when Muhammad Tughlaq, Sikandar
1.odi. [brihun Lodi, Sher Shih, Alkbar and others tried
to break down the theocratic exclusivisin. ‘They sue-
ceeded in varving degrees, but patristicesm got the

upper hand on the death ol each ol those monarchs.

b 'The ttirdue and Mushios of Indis have shiown strange mentality

i rezpect of the study of olher sorences cleo. Take medics] science. The

Marfat.com
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The consequences ol the theocratic exclusivencss have
been, among others, to keep reason and the spirit
ol free inquiry in the bondage of patristicisin.  Thix
may be illustrated by the following historical lucts.
Centuriex of contact of the Muslim jurists with (L
Romans did not even create a desive in their nind
to know the excellence of the Roman Law and
Jurisprudence. Centuries of contact of the Pandits
with the Muslin jurists who sat together in the court
of justice, did not induce the one to learn the legral
system of the other. Fach race extolled its own
system and remained satizfied with jts vanity and
religtous concett. I'hisv s the effect ol theocratic

exclusivism which is being swept away by the impact

ct the West., 1t 15 now recognized that Tiaw s
di~tinet branch of science and that leys

,
al treatises muyst
be revised and wriften on ' the sciontific

H}'Htﬂlll Ol
thought."

(30 Another benefit of the Britishh Administration
has been the conferment of the
power of legislation upon the
people of India. 1t has broken down ihe tmonopoly
of law-making. TLegislation is no longer in the |
of Manus or Mobeds, nor with the Me

Power of Legislation.

1:3,11d.-~;
diaeval jurists
of irdau and Turan. It i now 1 the hands of the

A'yurvedic and Yunéni systews ure the sume. The Hukim -studies the
bealing art of the Hellas with avidity, bat looks

A'yurvedic systewr. On the other Land,
Hakim’s book with u pair of tonga. some  excellent
Iedicines in both systems, hut one does not care to know the method

of the other for prepanng then.. What inestimablo baons they could

hiive conferred upon  the suffering bumunily by a comparative study of
thesc healing arts |

uaskance at  the
2 Wabiraj will not tguch the
There are no doubt

Marfat.com
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people thernseives. Law 1s no longer considered a
handinaid of theology : legislation hax been freed from
the shackles of the Share’ and Shdstra. The Mushim
States of Kgvpt, Turkey and Persia (to some  extent)
have recognized the power ol the State to make laws
for therr Governments.  The Native States of Indi
tollow the example of the British Government and
legiglate for then subjects. This 1~ decidedly 2 step
towards untional advancement,

(4)  The MNuslim wonarehs took the Perso-Arabie
svstern as their model; the British systemn in lodn
s bazed on the English model.  But the constitution
of the British courts o qustice 1 founded on  the

Parliamentary Statutes; winle the Mu-him courts were

_1

established by the Rocgl jarmins. there bewng no

J

parliament or legislative body at that age.  DBoth
svstemns have been in Tndiap setting, and strongly
leavened with Indian elements.  Dint the advantace
of the British systemn is that the powers nnd  jurisdie.
tion of each court have been clearty defined by legisla-
tive enactments © while those of the [slamie courts
depended move or less on the mdividual epmions of

the jurists and the sovereigns.

Marfat.com
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